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THE 


THE STATE OF MISSOURI, 
MARCH TERM, 1866, AT ST. LOUIS. 


_[CONTINUED FROM VOL. XXXVII.] 





JoHN Hitt, Respondent, v. WitLIAM Pam, Appellant. 


1. Malicious Prosecution—Probable Cause — Advice of Counsel,—To enable a 
party sued for a malicious prosecution to protect himself, upon the ground 
that he acted under advice of counsel, he must show that he communicated 
to such counsel all the facts bearing upon the guilt or innocence of the ac- 
cused which he knew, or by reasonable diligence could have ascertained ; 
and he must not omit to state a fact known to him, although he honestly 
supposed it was not material. 

2. Malicious Prosecutton—Probable Cause.—In a suit for malicious prosecu- 
cution, it is not competent, in support of the defence of probable cause, to 
show that the defendant was guilty of another and different offence. Where 
the offence charged was larceny, it is not competent to show that the de- 
fendant severed from the freehold, and the buildings thereon, the materials 
thereof, and took and stole the same, unless the value of the articles stolen 
exceeded the sum of five dollars—R. C. 1855, p. 579, § 38. 


Appeal from St. Louis Court of Common Pleas. 


The answer, setting out the facts, specially denied that the 
defendant prosecuted the plaintiff for larceny; alleged that 


2—VOL. XXXVIII. 








ST. LOUIS. 








a 


Hill v. Palm. 





——.. 


defendant, being the owner of a lot of ground, and the build- 


ings and fences thereon, from which part of the materials 


had been taken at plaintiff's instigation, and used by him 
on premises he occupied, and worked up by him, did make 
a complaint:to a policeman, but did not name the character 
of the offenee, alleging that he acted from good motives, and 
upon probathje cause, to suspect the Ucfendant, ie without 
malice. °° 

It appeared upon the trial that defendant made complaint 
to an officer of police, that his property had been taken from 
his premises, and that the officer arrested the plaintiff, and 
he was brought before the recorder; but that no witnesses 
were summoned for the State or city, and upon a statement 
made by plaintiff’s attorney that the case was abandoned, the 
plaintiff was discharged. 

The defendant not hearing of the complaint, a day or two 
afterwards made inquiry and learned of the discharge of the 
plaintiff. He then applied to the city attorney, and stated 
the facts; who thereupon drew up an affidavit, to which 
defendant made oath, and the attorney preferred the charge 
of larceny! The case was tried before the recorder, wit- 
nesses heard upon both sides, and, after taking the case into 
consideration until the next day, the recorder again dis- 
charged the plaintiff, and the plaintiff brought this suit. 

It appeared further upon the trial, from the testimony of 
the city attorney, that, upon the statement of facts, he con- 
sidered the offence to be larceny; but that Palm did not 
know whether the wrong complained of was trespass or lar- 
ceny, and merely stated the facts; and that Lackland, as 
counsel, considered it to be larceny, and so preferred the 
charge. The papers had been lost. 

It appeared further, that the defendant owned a lot at the 
corner of Second and Plum streets, upon which were a brick 
house and fence; that the plaintiff’s son and another boy 
had taken away the bricks—some of them out of the wall, 
and some of them from the ground—and carried them to 
the premises of plaintiff, on the same block, and used them 
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to build a wall on the bank of the creek. It appeared also 
that bricks were taken after plaintiff had been forbidden by 
defendant to take them. It was also in evidence, that word 
was sent to Palm of these acts before any complaint was 
made. 

One witness testified to seeing Hill take boards from the 
fence and carry them away; andit also appeared that from 
these boards Hill made boxes, which he sold, and that Hill’s 
son tore down part of the fence. About 2,000 brick were 
taken from the house, in all; the value may have been from 
$3 to $8. The plaintiff gave rebutting testimony. 


Instructions given for plaintiff . 


1. If the jury believe from the evidence that the defend- 
ant caused the arrest of the plaintiff for larceny, as charged 
in the petition, and that said arrests were without probable 
cause and malicious, they ought to find for the plaintiff. 

2. There are two kinds of malice: malice in fact, and 
malice in law. The former, in common acceptation, means 
ill-will against a person ; the latter, a wrongful act done in- 
tentionally. If, therefore, the jury believe from the evidence 
that the defendant caused plaintiff to be arrested for larceny, 
as charged in plaintiff’s petition, and that the defendant was 
moved thereto by ill-will against the plaintiff, or that the pros- 
ecution was wrongfully instituted by the defendant, and was 
without probable cause, the jury must find for the plaintiff. 

3. If the jury believe from the evidence that the prosecu- 
tion of Hill was without probable cause, they may infer 
therefrom that it was malicious. 

4. If the jury find for the plaintiff, he will be entitled to 
recover such damages as the jury believe from the evidence 
he suffered by reason of the prosecution ; and, in addition 
thereto, the jury may add such further amount, by way of 
smart money, as they think from all the circumstances the 
defendant should be punished with. 


To the giving of which the defendant excepted. 
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Defendant asked the following instructions, which the 
court refused: 


1. If the defendant had good and reasonable cause to be- 
lieve the plaintiff had taken, or received the goods and per- 
sonal property of the defendant, without consent of the de- 
fendant, with intent to convert the same to his own use, 

‘then the defendant had good and reasonable cause to make 
complaint against the plaintiff, and the jury will find for the 
defendant. 

2. The fact that the defendant stated the facts to the city 
attorney, and that the city attorney advised that the offence 
committed was larceny, and the fact that the recorder took 
time to advise upon the cause after hearing the evidence, 
are facts tending to prove that the defendant was instigated 
by good motives, and had reasonable and probable cause to 
make complaint against tbe plaintiff. 

3. Ifthe jury believe from the evidence that defendant 
Palm, from the evidence before him, had good reason to be- 
lieve that the plaintiff had severed from the buildings and 
fences of defendant, or had directed to be severed, the mate- 
rials of which they were composed, and took and carried the 
same away unlawfully, with intent to convert the said mate- 
rials to his own use, they will find that defendant had rea- 
sonable cause for making complaint against plaintiff, and 
the jury will find for the defendant. 

4. The jury are instructed as matter of law, that upon the 
evidence the defendant had reasonable and probable cause 
to make complaint against the plaintiff, and the jury will 
therefore find for the defendant. 

5. If the defendant had good and reasonable cause to be- 
lieve that the plaintiff had taken or received the goods and 
property of defendant, without the consent of the defendant, 
unlawfully, with intent to convert the same to his own use, 
then the defendant had good and reasonable cause to make 
complaint against the plaintiff, and the jury will find for the 

defendant. 
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To which refusal the defendant excepted at the time. 
At the instance of the defendant, instruction No. 6 was 


given, which is set out in the opinion of the court. 
Whittelsey with Krum & Decker, for appellant. 


I. It was the duty of the court to instruct the jury as to 
, What was probable cause for the defendant to make complaint: 


‘ against the plaintiff; or if, upon the evidence, it was ap- 


parent that the defendant had probable cause, it was incum- 
bent upon the court so to tell the jury: which, in the Eng- 
lish practice, is equivalent to directing ¢ non-suit; for, if the 
defendant had probable cause, it was immaterial what were 
his motives. The court, by refusing the instructions asked 
by defendant, declined to assume this duty, and left to the 
jury the legal question, what facts would have authorized 
the defendant to make complaint, and constituted probable 
cause—Hill v. Yeates, 2 B. Mon. 80; Buckley v. Keteltas, 2 
Seld., N. Y. 884; Pangburn v. Bull, 1 Wend. 345; Masten 
v. Deyo, 2 Wend. 424; Hall v. Suydam, 6 Barb., S. C. 83; 
Foshay v. Ferguson, 2 Denio, 617 ; Turner v. Ambler, 10 Ad. 
& El.,n.s., 252; Munro v. Dupont, 3 Wash. C. C. 31, 37; 
Stone v. Crocker, 24 Pick. 81, 84; Sutton v. Johnstone, 1 
T. R. 545. 


II. The defendant had probable cause, as appears by the 
evidence. He had been told, before making complaint, that 
his property had been taken away by defendant, and he had 
taken away all excuse of the immaterial value of the prop- 
erty taken, by forbidding defendant from taking any of it. 


As to what constitutes probable cause—Foshay v. Fergu- 
son, 2 Den. 617; 2 Hill. Torts, 473, 317, 18. 

The question of probable cause does not rest on the actual 
guilt or innocence of the accused, but upon the reasonable 
belief of the prosecutor as to such guilt or innocence—Hall 
v. Suydam, 6 Barb., S.C. 83; Chandler v. McPherson, 11 
Ala. 916; Richey v. McBean, 17 Ills. 63; Ash v. Marlow, 
20 Ohio, 119. 
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III. The court erred in refusing the 1st, 8d and 5th in- 
structions asked by defendant. They present, in different 
forms, the proposition that if defendant did actually take 
and carry away the property of defendant, with intent to 
convert the same to his own use, unlawfully, or if he sev- 
ered from the freehold the materials of the buildings, and 
carried them away, against the consent of defendant, unlaw- 


fully, with intent to convert the same to his own use, then 


the defendant had reasonable and probable cause for the 
prosecution; or, in a few words, if the plaintiff stole the 
property himself, ortreceived it when stolen, or if the de- 
fendant had good reason so to believe, then there was prob- 
able cause. The instructions thus refused use the very 
terms which define “larceny ””»—Whart. Law Dict. ad verb. 
Larceny. They use the words of the statute (R. C. 1855, p. 
577, § 51), omitting only the word “ steal,” but supplying 
that by others. 

The statute (R. C. 1855, p. 579, § 38) makes the severing 
from a freehold of any produce of the value of five dollars, or 
from any building or fence materials of like value, and tak- 
ing and converting the same with intent to steal, larceny, in 
the same manner as if the article had been previously sev- 
ered. By R. C. 1855, p. 577, § 31, petty larceny is the steal- 
ing property under the value of ten dollars, and is a misde- 
meanor. R.C. 1855, p. 584, § 60, punishes the malicious 
injury to buildings, fences, &c. 

The effect of the refusal of these instructions is to punish 
the defendant in damages, because the things taken were not 
of the value of five dollars, although they were his property, 
taken against his consent, by the plaintiff, unlawfully, and 
converted to his own use wilfully. 


Holliday, Davis & Evans, for respondent. 


I. From an inspection of the record in this cause, and es- 
pecially from the instructions given and refused, it will be 
seen that the only contested point, on the trial of this case 








LE IRIS 


or rer 








in- 
ent 
ike 
to 
ev- 


nd 


en 


he 
he 
le- 
»b- 


ry 


1g 


ta 
1g 


Aw 











PORIRUA TAT yp mats 





MARCH TERM, 1866. 19 








Hill v. Palm. 





below, was the question of probable cause. In 1 Hill. Torts, 
504, § 23, it is said, “The question of probable cause, in an 
action for malicious prosecution, is a mixed question of law 
and fact. Where the facts are uncontested, it is the duty of 
the judge to apply the law and determine the issue. If there 
are contested facts, he should charge the jury hypothetically 
upon the state of facts claimed by each party”—citing Bulk- 
ley v. Keteltas, 4 Sandf. 450; Garrison v. Pearce, 3 E. D. 
Smith, 255; Graff v. Barrett, 29 Pa. 477; Weber v. Degen- 
hardt, 34 Mo. 458; Papin v. Allen, 33 Mo. 260. 

In Williams v. Van Meter, 8 Mo. 341, the court says: “In 
an action for a malicious prosecution, the plaintiff must show 
a want of probable cause, and malice, either express or im- 
plied, in the defendant. Malice may be inferred from the 
want of probablé cause”—1 Hill. Torts, 485, note, and cases 
cited. 

II. It is well settled that the defendant must show that he 
communicated to his counsel all the facts bearing upon the 
guilt or innocence of the accused, which he knew, or by rea- 
sonable diligence could have ascertained—Ash v. Marlow, 20 
Ohio, 119; Williams v. Van Meter, 8 Mo. 3843; Ross v. In- 
niss, Amer. Law Reg., March, 1865, p. 281; 2 Stark. Slan., 
by Wend. 57; Incledon v. Berry, 1 Camp. 403; 2 Greenl. 
Ev. § 453; Richey v. McBean, 17 Ills. 65; Burleigh v. Be- 
thune, 5 Taunt. 580. 


. 
Wacner, Judge, delivered the opinion of the court. 


This was an action for malicious prosecution. The peti- 
tion alleges that the defendant wilfully, maliciously, and 
without probable cause, caused the respondent to be prose- 
cuted for the offence of larceny, before the recorder of the 
city of St. Louis. The petition contains two counts: the 
first is for an arrest and prosecution on the 29th day of March, 
1862; the second, for an arrest and prosecution on the 3d 
day of April, 1862. On the first arrest, respondent was dis- 
charged on account of the failure of the appellant to prose- 
cute; on the second arrest, a prosecution was had, and the 
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recorder, after taking the case under advisement, again dis. 
charged him. There were exceptions taken to the giving of 
instructions in the court below for the respondent; but they 
appear to have been abandoned here, and are not assigned 
for error. The only real question involved, and presented 
for our determination, is the action of the court in refusing 
instructions asked for on the part of the appellant. 

The first instruction prayed for and refused by the court 
is, in effect, that if the appellant had good cause to believe 
that the respondent had taken or received his goods, or per- 
sonal property, without his consent, with the intent to con- 
vert the same to his (respondent’s) own use, then the appel- 
lant had good and reasonable cause to make the complaint, 
and the jury should find for him; and the fact that the ap- 
pellant stated the facts to the city attorney, and that the city 
attorney advised that the offence committed was larceny, 
and the fact that the recorder took time tu advise upon the 
case after hearing the evidence, are facts tending to prove 
that the defendant was instigated by good motives, and had 
just and reasonable cause to make the complaint. 

This instruction asserts two separate and independent 
propositions. The first part is ingeniously framed with a 
view of making it conform to the evidence, and then apply- 
ing it to the offence of larceny; but it is greatly wanting in 
the essential descriptiveeelements which constitute that of- 
fence; nor is it helped by reference to the thirty-eighth sec- 
tion of R. C. 1855, p. 579, for that section only makes the 
offence larceny where the property severed and taken 
amounts in value to five dollars; and no witness testified in 
this case that the property alleged to be taken amounted to 
that sum. 

The offence charged against the respondent was larceny, 
and it was not competent, in support of probable cause, to 
show that he was guilty of another and different offence. — 

On the second point, that appellant acted under the advice 
of counsel; how far this may go to establish probable cause 
for the prosecution, is perhaps a question not quite settled. 
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It is laid down in Stone v. Swift, 4 Pick. 393, that if the 
party “did not withhold any information from his counsel, 
with intent to procure an opinion that might operate to shel- 
ter and protect him against a suit; but, on the contrary, if 
he, being doubtful of his legal rights, consulted learned 
counsel with a view to ascertain them, and afterwards pur- 
sued the course pointed out by his legal adviser, he is not 
liable to this action notwithstanding his counsel may have 
mistaken the law.”’ 

In Williams v. Van Meter, 8 Mo. 339, this court held, 
that in actions like this it would be permitted to show, that 
in good faith, and upon a full representation of facts, a party 
was advised by counsel that a prosecution was warranted. 
But what diligence was to be used in ascertaining and ob- 
taining the facts, in order to make full representation, was 
not spoken of, nor commented on, as it was not necessary 
to the decision of the case. 


We take the rule to be, that, to enable a party to justify 
or shield himself under the advice of counsel, he must show 
that he communicated to such counsel all the facts bearing 
upon the guilt or innocence of the accused, which he knew, 
or by reasonable diligence could have ascertained ; and he 
must not omit to state to his counsel a fact well known to 
him, but which he honestly supposed was not material—1 
Hill. Torts, 480; Ash v. Marlow, 20 Ohio, 119; Ross v. In- 
ness, 4 Law Reg. 281, n.s. The evidence in this case fails 
entirely to show that appellant made such a disclosure of 
facts to his counsel as to bring him within the exemption of 
the law. 

The attorney, in his testimony, says that appellant stated 
the fact to him, that he wrote out the statement of facts, and 
on that statement he made the charge of larceny; that he 
acted on his own judgment ; appellant did not know whether 
the proper charge was receiving stolen goods, or larceny. 
Here everything is left to vague inference and implication. 
He stated the fact—what fact? Did he tell all he knew 
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bearing on the guilt or innocence of the accused, or which 
by reasonable diligence he could have ascertained? There 
is no answer to this inquiry; yet, before he could take 
advantage of the advice of counsel as a defence, he must an- 
swer this question in the affirmative. 

The second instruction is essentially the same as the first 
part of the first instruction, andis obnoxious to the same 
objections ; except the last clause, which declares as matter 
of law that, upon the evidence, the appellant had probable 
cause to make the complaint against the respondent. 


This was asking the court to withdraw the whole case from 
the consideration of the jury, and to declare that the re- 
spondent could not recover. Probable cause is said to be 
‘a reasonable ground of suspicion supported by circumstan- 
ces sufficiently strong in themselves to warrant a cautious 
man in the belief that the accused is guilty of the offence 
with which he is charged”—Foshay v. Ferguson, 2 Denio, 
617; Ash v. Marlow, 20 Ohio, 119; Jack v. Stimpson, 18 
Ills. 701; Richey v. Bean, 17 Ills. 63. 

The question of probable cause is composed of law and 
fact; it being the province of the jury to determine whether 
the circumstances alleged are true or not, and of the court 
to determine whether they amount to probable cause —2 
Greenl. Ev. § 454; 1 Hill. Torts, 481. 

It therefore falls within the province of the jury to inves- 
tigate the truth of the facts offered in evidence, and the just- 
ice of the inference to be drawn from such facts; whilst at 
the same time they receive the law from the court, that, 
according as they find the facts proved or not proved, and the 
inferences warranted or not, there was reasonable and_prob- 
able ground for the prosecution, or the reverse; and this 
rule holds however complicated and numerous the facts may 
be—Broom’s Leg. Max, 75; Johnstone v. Sutton, 1 T. R. 
544; Blanchford v. Dod, 2 B. & Ad. 179; James v. Phelps, 
11 Ad. & El. 483; Michell v. Williams, 11 Mees. & W. 205; 
2 Phil. Ev. 570, and notes, ed. 1859. 
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The facts being contested, the court decided rightly in 
leaving the matter with the jury, with instructions as to 
what constitutes probable cause. 

The third instruction embodies, in different language, pre- 
cisely the same thing asserted in the first propositions of the 
first and second instructions, and it is unnecessary to con- 
sider it. 

We have not been able to perceive any error in the ruling 
of the court in refusing to give instructions; but, after the 
above instructions were refused, the court, at the instance of 
the appellant, gave the following : 

“6, The plaintiff charges the defendant with prosecuting 
him (the plaintiff), for larceny, falsely, maliciously, and 
without reasonable or probable cause for said prosecution ; 
the plaintiff must therefore prove, to the satisfaction of the 
jury, that the defendant did prosecute the plaintiff on a 
charge of larceny; that the charge was false; that the de- 
fendant was instigated by malice against the plaintiff; that 
he made the charge without reasonable or probable cause to 
believe the plaintiff guilty; and, unless all this be proved 
to the satisfaction of the jury, they will find for the defend- 
ant.” 


After the giving of the above instruction, we cannot see 
on what ground the appellant complains. It would have 
been impossible to have framed it more favorable to him, or 
more rigid and severe against the respondent. It required 
the most clear and satisfactory proof, on the part of the re- 
spondent, of every allegation inserted in the petition. Two 
juries have passed on this case, and each gave a verdict for 
respondent, and we see no sufficient reason for our interfe- 
rence. 

The judgment is affirmed. Judge Holmes concurs; Judge 
Lovelace absent. 








ST. LOUIS. 





Davis et al. v. Schuler et al. 





Rosert Davis et al., Plaintiffs in Error, v. CHar.es Scuv- 
LER e¢ al., Defendants in Error. 


Mechanics’? Lien — Practice — St. Louts County. — By the mechanics’ lien act 
relating to St. Louis county (Sess. Acts 1857, p. 242, § 18), every sub-con- 
tractor, seeking to enforce a lien, was bound to serve a notice upon the owner 
ten days before filing his lien; and if no notice be given, the lien will be 
void. But if asub-contractor filed his lien without giving notice, he could, 
within the time limited by the statute, give his notice and file his lien, and 
enforce the same. See Mulloy & Lawrence, 31 Mo. 583. 


Error to St. Louis Land Court. 


This was an action on a mechanic’s lien. The petition, 
filed October 16, 1860, alleged that the defendant Charles 
Schuler was the contractor of the defendant Louis Peters for 
the erection of the house described in the petition; that said 
Schuler contracted with plaintiffs to furnish the materials 
and do the brick work thereof; that said Schuler was justly 
indebted to them in the sum of $915 for work and labor done 
on, and materials furnished for the erection of, said building, 
and also contained all allegations necessary to constitute a 
cause of action, and prayed for a special execution, &c. 

The petition also alleged, that after the notice of lien was 
given to said Louis Peters, he conveyed said property to the 
defendant Louis Ludwig, to hold the same in trust for the 
use of Emily Peters, the wife of Louis Peters, wherefore said 
Ludwig and said Emily Peters were made parties. 

The answer of Louis Peters, Louis Ludwig, and Emily Pe- 
ters, denied knowledge or information sufficient to form a 
belief if said Schuler was indebted to the plaintiffs in any 
sum. It admitted that, at the time the work was alleged to 
have been done, the land upon which the house was built 
was of record in the name of the defendant Louis Peters; it 
denied knowledge or information sufficient to form a belief 
if plaintiffs ever gave the notice alleged in the petition, or 
if they filed their lien in the office of the Land Court, or if 
any lien as required by law had ever been filed; and these 
were all the matters put in issue by the answer. 
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The defendant Schuler filed no answer, and a default was 
taken as tohim. Emily Peters having died, the case was 
dismissed as to her. 

On the trial, plaintiffs read in evidence a notice of a lien, 
dated the 2d day of August, 1860, addressed to Louis Peters, 
owner, &c., and the return of the marshal, showing that the 
same was served on him on the day of its date; also, a lien 
filed in the clerk’s office of the St. Louis Land Court, on the 
14th day of August, 1860, against Louis Peters, as the owner 
of the building and improvements. 

Plaintiffs then introduced Ellis N. Leeds, who testified as 
to the amount of work done by the plaintiffs; that he meas- 
ured it on the 17th day of April, 1860, and that it was not 
then finished. 

Plaintiffs also introduced Charles Schuler, who testified 
that he was the contractor of Louis Peters for building the 
house described ; that he employed plaintiffs to do the brick 
work, and that their work was not finished when the witness 
Leeds measured it. 

Plaintiffs then rested their case. 

The defendants then offered to read in evidence a paper 
purporting to be a lien filed on the 2d day of July, 1860. 
This was a similar claim to that contained in the lien read 
by plaintiffs, but was filed against “Charles Schuler, and 
Louis Peters, agent for Emily Peters,” and did not all 
that any notice of the claim was given to the owner, as re- 
quired by law. 

To the admission of this testimony the plaintiffs objected, 
on the ground that no notice was proven to have been given 
to the owner, as required by law, and because it was incom- 
petent and illegal; but the court admitted the evidence, to 
which the plaintiffs excepted. 

Defendants then offered in evidence a deed dated July 24, 
1860, executed by Louis Peters, conveying the property de- 
scribed in the petition to Louis Ludwig, in trust for the use 
and benefit of Emily, the wife of said Louis Peters. This 
deed was acknowledged on the 29th day of July, and filed 
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for record on the 2d day of August, the day on which the 
notice of lien was served on Louis Peters. 


The defendants here closed. 


Thereupon the court, at the instance of defendants, found 
that the papers purporting to be liens, dated July 2, 1860, 
and August 14, 1860, were upon the same property and for 
the same claim; and ruled that the paper dated July 2, 
1860, possessed the legal requirements of a lien, and that 
plaintiffs could not have judgment and execution against 
the property described, because the suit was not brought 
within ninety days after the filing of the paper dated July 2, 
1860, and gave judgment in favor of Louis Peters and Louis 
Ludwig; to all which finding and action of the court plain- 
tiffs at the time excepted. 

Plaintiffs afterwards, and within proper time, filed their 
motion for a new trial; which being overruled, they ex- 
cepted. 

Judgment was rendered against Schuler, the contractor, 
for the amount claimed in the petition, with interest from 
the institution of the suit. 


Mauro, for plaintiffs in error. 


This case is not like the case of Mulloy v. Lawrence, 31 
Mo. 583. In that case a perfect and complete lien was filed. 
The plaintiff failed to institute suit within ninety days there- 
after. The court simply decided, that, having filed one lien, 
and failed to avail himself of it, he could not file another. 

In this case, the paper filed July 2, 1860, was not a lien, 
and an action brought on it would have been inefficacious to 
hold the property for the debt; it was a mere nullity. 

1. The lien was filed against Louis Peters, agent for Em 
ily Peters. The proof shows that the property was the prop- 
efty of Louis Peters, and not of Emily Peters. The prop- 
erty described is not the same. 


2. The act of February 14, 1857, under which these pro- 
ceedings were had (Laws of St. Louis County, p. 242), at 
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§ 18, provides that “every person, except the original con- 
tractor, who may wish to avail himself of the benefit of this 
act, shall give ten days’ notice before the filing of the lien, 
as required by this act, to the owner,’ &c. Prior to the 
filing of the paper dated July 2, 1860, no notice whatever 
was given to the owner, as required by the act. 

This was an action by sub-contractor against contractor 
and owner. Ten days’ notice to the owner was a fact neces- 
sary to be alleged, because without such notice a lien could 
not be secured under that act. No such allegation could be 
made, because no such notice had been given. Consequent- 
ly, the paper filed July 2, 1860, did. not possess the force, 
effect, or essential qualities of a lien, and did not deprive 
the plaintiffs of the right to file a lien under the provisions 
of the act ; and after filing such alien, they still have ninety 
days within which to institute suit—Bournonville v. Good- 
all, 10 Pa. 585. 

This court has decided that a lien filed by a sub-con- 
tractor without first having given ten full days’ notice to 
the owner, is invalid, and a suit on it cannot be sustained— 
Schubert v. Crowley, 23 Mo. 564; Heltzell v. Hynes, 25 
Mo. 482. 

The fact that Louis Peters conveyed the property to Louis 
Ludwig, by deed dated July 24, 1860, and filed for record 
August 2, 1860, does not affect plaintiffs’ right to recover— 
Kuhleman v. Schuler, 35 Mo. 142. 

The answer of defendants does not set up the defence that 
alien had been filed prior to that on which the suit was 
brought, and the testimony on that point admitted by the 
court was clearly illegal and incompetent. 

The court evidently erred in its declaration of the law ap- 
plicable to this case—Chambers v. Yarnell, 15 Pa. 265. 

The property described in the paper dated July 2, 1860, 
does not appear to be the same property described in the 
second paper filed in the Land Court. 

The court is asked to overrule the case in $1 Mo. cited 
first above. 
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Hill § Jewett, for defendants in error. 


This case was decided by the court upon the case of Mul- 
loy v. Lawrence, 31 Mo. 583. The only possible difference 
is that there is proof in this case tending to show that no no- 
tice was given to the land owner before the filing of the lien. 
The notice is no part of the lien. The notice is to be given 
in the case of sub-contractors only, and is to be given before 
the lien is filed. The lien was duly and properly filed, and 
the suit should have been within three months. The sec- 
ond lien was not filed against the owner of the property, 
and was not filed according to the statute in that particular, 

Peters had conveyed ,the property to Ludwig before the 
zien of August 2d was filed. There should be no difference 
in the effect of filing a lien, whether the plaintiff is a con- 
tractor or sub-contractor ; and in each case the suit must be 
brought within three months of the filing. 


WaGNER, Judge, delivered the opinion of the court. 


The only question presented in this case is, whether the 
first lien filed was a good and valid lien. If it was, then 
within the principle of Mulloy v. Lawrence, 31 Mo. 583, the 
second lien was a nullity, as the plaintiff could have but one 
lien for the same demand. 

By the mechanics’ lien law applicable to St. Louis county, 
every person, except the original contractor, who may wish 
to avail himself of the benefits of the act, must give ten days’ 
notice before the filing of the lien, to the owner or agent of 
the property on which the lien is sought to be enforced, of 
his claim. This notice is indispensable, and without it the 
lien is utterly void. 

The-first paper filed as a lien being inoperative and not 
sustained by any statute, the claimant might file another, if 
the prescribed time had not expired. The second lien being 
filed within the proper time, and the required notice being 
given, was sufficient and effective according to law. 

The judgment is reversed and the cause remanded. The 
other judges concur. 
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Ciry or St. Louis To usE Jon STADLER AND GEORGE J. 
DeckEeR, Respondents, v. Davip H. Armstronc, Appel- 
lant. 

1. Revenue—Spectal Tax— Evidence.—The special tax bill issued by the city 
engineer of the City of St. Louis under the provisions of the act of Janua- 
ry 16, 1860 (Sess. Acts 1859-60, p. 382), is prima facie evidence of the lia- 
bility of the party named therein as liable to pay the tax—City to use, &c., 
v. Coons, 37 Mo. 44. 

1. Revenue—Damages—Evidence —In the absence of any proof upon the sub- 


ject, it will be presumed that a special tax bill was delivered to the con- 
tractor on the day of its date. 


Appeal from St. Louis Circuit Court. 


This was an action on a special tax bill brought under an 
act of the General Assembly of 1857. The petition alleged 
that the defendant was the owner of a certain lot of land in 
St. Louis; that, under city ordinance No. 4638, Stadler and 
Decker contracted with the city to do certain macadamizing 
on Devolsey street, in front of the defendant’s lot; that, in 
pursuance of said contract, said Stadler and Decker did the 
work and labor, and furnished the materials, * as will fully 
appear by reference to certificate filed with the petition ;” 
that the amount of said work was assessed as a special tax 
against said property; and by virtue of sections 1 and 2 of 
an act supplemental to the several acts incorporating the 
City of St. Louis, approved January 16, 1860, the defendant 
is made directly liable to said Decker and Stadler for the 
same, and that the city engineer issued his certificate, &c. 

Plaintiffs prayed for a general judgment against defend- 
ant, and not for any special lien against the property. 

The answer put in issue the ownership of the property by 
defendant, as well as all the other allegations of the petition. 

The issues made were tried before a jury. 

The plaintiffs offered in evidence the tax bill. The defend- 
ant objected to the admission of the same in evidence, for 
the reason that the facts therein certified to ought to be pro- 
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ven aliunde. The court overruled the objection, admitted 
the certificate, and defendant duly excepted. 

The plaintiffs called the city engineer, who stated that he 
had signed the said tax bill, and that Mr. Meysenberg was 
special tax clerk; that Stadler and Decker were partners; 
that the tax bill was issued to them for work done on Devol. 
sey street, which was done under a contract made by them 
with the city for grading and macadamizing Devolsey street, 
The contract was also read in evidence. The city engineer 
also said they did the work in question in this suit at the 
prices named in said contract, and that the amount charged 
in the tax bill is the just proportion due on the property de- 
scribed therein. 

Plaintiffs then read in evidence ordinance 4638. 

The defendant gave evidence tending to prove that the 
street on which the work in question was done is called and 
known as Victor street, and rested. 

Plaintiffs, in rebuttal, gave evidence tending to rebut de- 
fendant’s testimony, and this was all the evidence heard. 

On motion of plaintiffs, the court gave these instructions, 
to which defendant duly excepted : 

1. The court instructs the jury, that the special tax bill 
offered in evidence is prima facie evidence of the plaintiffs’ 
right to recover, and the amount that they ought to recover ; 
and the onus lies upon the defendant to show by evidence 
that he is not liable, or that the plaintiffs should recover a 
portion only of the amount claimed. 

2. The fact that the street designated in the ordinance as 
Devolsey street, is known also as Victor street, does not in- 
terfere with the plaintiffs’ right to recover, if the jury believe 
and find them to be one and the same street. 

3. If the jury believe, and find from the evidence, that the 
property “described in the special tax bill adjoins a street 
called Devolsey street, the fact that said street, or some parts 
thereof, is called Victor street, will not interfere with the 
plaintiffs’ right to recover in this case. 
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4, If the jury find for the plaintiffs, they will give them 
interest from the 6th day of January, 1861, at the ‘rate of 
fifteen per cent. per annum. 


The following instructions asked by defendant were re- 
fused, and the defendant duly excepted : 

1. Upon the whole evidence offered by the plaintiffs, and 
heard in this case, they cannot recover against defendant. 

9. If the jury find from the evidence that the ordinance 
4638 required that the macadamizing authorized to be done 
by said ordinance should be 25 feet wide, and if the macad- 
amizing done by plaintiffs was only 20 feet wide, they cannot 
recover. 

Other instructions were also refused ; the following only 
were given: 

1. Unless the jury find from the evidence that the defend- 
ant’s property adjoins the south line of Devolsey street, they 
should find for the defendant. 

2. To entitle the plaintiffs to recover, it must appear from 
the evidence that the property of the defendant is adjoining 
and fronting the street upon which the work sued for was 
done, and materials sued for were used; and unless it so 
appears from the evidence, the jury should find for the de- 
fendant. 

The jury rendered a verdict for plaintiffs, and the court 
thereupon rendered as well a judgment against defendant 
personally, as also a judgment special against the property 
described in the petition. 


Krum, Decker §; Krum, for appellant. 


In this instance, the court declared positively that the tax 
bill read in evidence proved that defendant was liable; it 
took from the jury the very question which the defendant 
had a right to have their verdict on, viz., the genuineness of 
the paper. This court cannot undertake to decide that the 
tax bill was genuine. The point is well saved. It was in- 
structing that plaintiffs had proved a “ legal title,’ and has 
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been condemned by this court frequently—Bryan v. Wear, 
4 Mo. 110; Thompson v. Botts, 8 Mo. 710; Garesché y, 
Boyce, 8 Mo. 228. ; 

The plaintiffs were required to give some evidence of own- 
ership—at least, that defendant was in possession; but noth- 
ing appears except the certificate. This certificate cannot 
be evidence of more than it purports to verify. The certifi- 
cate does not state that defendant is owner of the prop- 
erty. 

There is manifest error in the measure of damages fixed 
by the court in its instructions. The act provides that a bill, 
certified as required by the law, shall bear interest at ten per 
cent. per annum from thirty days after its issue to the con- 
tractors; and if not paid within six months after its issue to 
the contractors, it shall bear interest from the date of its is- 
sue until paid, at fifteen per cent. The issue referred to is 
the time of its delivery to the contractor. The court assumed 
that the date of the bill was necessarily the date of its deliv- 
ery. This was wrong. The time of delivery is a question 
of fact to be left to the jury. 


C. G. Mauro, for respondents. 


The special tax bill established a prima facie case of own- 
ership in Armstrong. The averment in the answer, that 
“he has no sufficient knowledge to form a belief if he was 
the owner,” is not sufficient. Ownership is a fact within the 
positive knowledge of the defendant, and he must deny the 
allegation of ownership, or it stands confessed. 


The law authorizes a general judgment as well as a judg- 
ment in rem. It has been so decided by this court, and the 
law expressly authorizes it. The law provides that the bill 
shall bear interest, &c., after the date of its issue to the con- 
tractor. 

The date of the bill is prima facie evidence of the date of 
its issue. It also provides, a little further on, that it shall, 
if not sooner paid, bear interest at the rate of fifteen per cent. 
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per annum “ from the date of its issue,” &c. The date of 
its issue is the date of the bill. 


LovELACE, Judge, delivered the opinion of the court. 


This is an action to recover a special tax bill assessed 
against the defendant by the city engineer, under the provis- 
ions of an act of the Legislature of the State of Missouri, 
approved January 16, 1860—Sess. Acts 1859-60, p. 382. 

The first objection made by the defendant is that the tax 
certificate of the engineer was not proven ; but, upon exam- 
ining the evidence, it appears that the engineer himself testi- 
fies that he signed the certificate as engineer. 

The second objection is to the first instruction given by 
the court in behalf of the plaintiffs. The court instructed 
the jury, that “the special tax bill offered in evidence is 
prima facie evidence of the plaintiffs’ right to recover, and 
the amount that they ought to recover; and the onus lies up- 
on the defendant to show by evidence that he is not liable, or 
that the plaintiffs should recover a portion only of the amount 
claimed.” This instruction goes no further than the act on 
which it is based, and is in accordance with the construction 
of that act heretofore given by this court—St. Louis to use 
Carroll v. Hardy, 385 Mo. 261; City of St. Louis to use Loh- 
rum v. Coons, 37 Mo. 44. 

With regard to the third and last ground of error com- 
plained of, to-wit, the rule of damages laid down, we are 
unable to see that the defendant was particularly injured by 
it. In the absence of any proof on the subject, the presump- 
tion would be that the certificate issued, and was delivered 
to the plaintiffs, on the day of its date; and we cannot see 
how the court’s assuming that fact could greatly prejudice 
the defendant. 

The judgment is affirmed; the other judges concurring. 
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Wituram M. Hartow, Respondent, v. Ricuarp F. Sass, 
Appellant. 


Attachment — Cash Sale.—To authorize an attachment under subdivision 13, 
§ 1, p. 239, R. C. 1855, it must be stipulated by the contract, that the price 
or value of the article sold was to be paid on delivery. If credit was given 
or intended, the creditor must pursue his remedy by an ordinary action at 
law. A promise to givea note payable at a future date, is not a promise 
to pay on delivery. 


Appeal from St. Louis Circuit Court. 


Sharp 5; Broadhead, for appellant. 
Krum & Decker, for respondent. 


Waener, Judge, delivered the opinion of the court. 


This was an action instituted by attachment to recover a 
balance of two hundred dollars due on the sale of a piano. 
The attachment was obtained under the thirteenth subdivis- 
ion of the first section of the attachment act, and the affida- 
vit alleged that by contract the whole amount for which the 
piano was sold was to be paid when the same was deliver- 
ed; and then stated the failure and refusal to pay the sum 
of $200, the balance claimed. Upon the trial, the following 
paper was introduced, it being the principal evidence offered 
by the plaintiff to maintain his action: 


“Sold to R. F. Sass, one parlor grand piano forte, seven 

octaves, T. Gilbert & Co., makers, No. : 
Received one second-hand piano of R. F. Sass, at $200 00 
* cash (gold), - = = =» 109 00 


$300 00 
For the balance, I am to receive note of Mrs. Hamilton, en- 
dorsed by Mr. Sass, to be due April 1, 1862, for $200. 
“St. Louis, January 12, 1862. 
(Signed, ) Wm. M. Hartow.” 





It was proved that the piano was delivered on the 12th day 
of January, 1862, and that the old piano and the $100 in 
cash were received on the same day; but the note of Mrs. 
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Hamilton, endorsed by Sass, was not delivered. Indeed, it 
appears that Sass refused to procure and endorse the note, 
on the ground that Harlow had misrepresented the kind and 
quality of the piano sold to him. 

Upon the trial of the issue of a plea in abatement, on be- 
half of the plaintiff, the court instructed the jury, that if they 
found from the evidence that the plaintiff sold and delivered 
the piano in question to the defendant, and that at the time 
of the sale the defendant agreed to pay for the same on de- 
livery, according to agreement, $100 in gold, a second-hand 
piano, valued by the parties at $200, and the balance of $200, 
in a note of Mrs. Hamilton, payable on the first of April fol- 
lowing, to be endorsed by defendant; and that the plaintiff 
did deliver the piano, but the defendant failed or refused to 
make the payment as above stated, then the jury should find 
for the plaintiff. 

The defendant then asked the court to instruct the jury, 
in substance, that, if they believed from the evidence that 
time was given by plaintiff for the price of the piano, or any 
portion of the price, they should find for the defendant; that 
if no time was fixed for the delivery of the note of Mrs. Ham- 
ilton, and it was to be made payable at a period after the date 
of the contract, then the delivery of the note at any time be- 
fore it was to become due, would be a compliance with the 
contract; that an agreement to deliver a note payable at a 
future day was not a contract to pay on delivery, and that if 
credit was given to defendant Sass, then it was not a con- 
tract to pay on delivery, and the jury should find for defend- 
ant: which the court refused to give, and the jury then 
found the issue for the plaintiff. 

It must be stipulated by the contract, that the price or 
value of the article or things sold was to be paid for on de- 
livery, else attachment will not lie. If credit is given or 
intended, the creditor must pursue his remedy by an ordin- 
ary action at law. Now, what is the reasonable construction 
of the contract as evidenced by the receipt of Harlow, intro- 
duced as testimony? He acknowledges the receipt of the 
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second-hand piano, valued at $200, and also of $100 in cash, 
and for the balance he explicitly states that he is to receive 
the note of Mrs. Hamilton, endorsed by Sass, payable on the 
first of April ensuing. This language plainly implies that 
the note was to be delivered at some future day, and that 
credit was intended ; and when we consider the character of 
the instrument to be taken or received, this opinion is 
strengthened. The note would not be absolute payment, 
unless made so by the express agreement of the parties; 
that there was no such agreement or understanding, is 
evinced by Harlow’s requiring the note to be endorsed, that 
he might have recourse against the endorser in case of non- 
payment. 

This view of the case wholly precludes the idea of full and 
complete payment being intended at the time of delivery, and 
leads to the conclusion that credit was within the contempla- 
tion of the parties. 

Wherefore the judgment is reversed, and the cause re- 
manded. The other judges concur. 


-——_1286o,—— 


JaMES A. BAUMGARTNER, Defendant in Error, v. FREDERICK 
GUESSFELD ef al., Plaintiffs in Error. 


1. Practice—Service of Process on Infants.—Process may be served upon in- 
fants in the same manner as upon adults. 

2. Resulting Trusts.—Where the purchase money of land is paid by one party 
and the legal litle taken in the name of another, the parties being strangers, 
a resulting trust arises in favor of the party from whom the consideration 
proceeds. A similar rule prevails in cases where the consideration proceeds 
from two or more jointly, and the legal estate is taken in the name of one 
of them only. 

3. Resulting Trusts—Evidlence.—The admissions of the party holding the le- 
gal title are admissible to prove by whom the consideration was paid. 


Error to St. Louis Court of Common Pleas. 


E. C. Kehr, for plaintiffs in error. 


I. The infant defendants were not properly before the 
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court; if so, all the proceedings against them are errone- 
ous—Hendricks v. McLean, 35 Mo. 32. 

a. Sheriff’s return. There is no legal service upon the 
infant defendants. They should have been personally served, 
as directed by the first or second clause of § 7 of Art. V. of 
the Practice Act, and not by leaving a copy at their usual 
place of abode with a white person of their family over the 
age of 15 years, as is pretended to have been done in this 
case. 

b. Sec. 8, Art. III. of Practice Act, p. 1220, R. C. 1855. 

c. Latter clause of § 7 of “ Act concerning guardians and 
curators’ —R. C. 1855, p. 823. The general guardian is 
only permitted to defend for the minor in “ matters commit- 
ted to the care of such guardian.” Sec. 13 of same act, p. 
824, gives the guardian “ the charge, custody and control of 
the person of the ward, and the care of his education, sup- 
port, and maintenance.” The defence of this suit was not a 
matter committed to the care of this guardian, and hence a 
guardian should have been appointed, as provided by sec. 8, 
Art. III. of Practice Act, p. 1220. 


II. The plaintiffs’ case as made by the petition : 


a. The petition shows, if anything, an express, and not a 
resulting trust. 

b. The petition fails to show when plaintiff’s cause of ac- 
tion accrued ; how and in what manner it accrued, and the 
particular fact by which a resulting trust is to be raised— 
Rob. Stat. Fr. 99; 2 Sto. Eq. 635-6. 

III. Where a conveyance is made to one person, while the 
purchase money is paid by another, such fact may be shown 
by parol; and being established, the law implies a trust in 
favor of him who advances the money. (To be understood 
as modified by the propositions below.) 

a. The only fact which can be established by parol is the 
payment of the purchase money by the beneficiary ; and be- 
ing established, the law, not the declaration of the parties, 
fixes the trust—Farrington v. Barr, 36 N. H. (5 Fogg) 86; 
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Moore v. Moore, 38 N. H. 883, 888; Browne, Stat. Fr., 24 
ed., § 91. 

b. The evidence of this fact must be clear and satisfactory, 
and is to be received with great caution, especially after the 
death of the grantee, and yet more so after a long lapse of 
time—Browne, Stat Fr.,§ 91, 2d ed. In 2 Sugd. Vend. & 
Pur. 393, it is said, “In cases of this nature, the claimant 
should not delay asserting his rights, as a stale claim would 
meet with little attention.””—Noel v. Noel, 1 Clark, Iow. 423, 

c. Where the proportion paid cannot be ascertained, or 
the sum paid is left uncertain, no trust results by operation 
of the law—Bro. Stat. Fr. § 86; 2 Sugd. V. & P. 908. 

d. A resulting trust cannot be shown by proof of any de- 
clarations of the grantee that he holds the property in trust— 
Moore v. Moore, 38 N. H. 388-9; Graves v. Graves, 9 Fos. 
ter, N. H. 142; 2 Washb. Real Prop., end of § 17, p. 176. 

e. A resulting trust must arise, if at all, at the time of the 
conveyance—2 Sugd. V. & P. 908, and may be rebutted or 
discharged by parol evidence—Browne, § 92. (If plaintiff’s 
cause of action exists at all, it arose Sept. 1, 1848, and July 
10, 1849, dates of the two conveyances ; his suit was brought 
21st of March, 1862, in the one instance 13, in the other 14 
years after.) 

IV. The trust in the present case, if any, was one arising 
by the contract and agreement of the parties, and therefore 
an express trust. 

a. No contract between the parties can create a resulting 
trust ; but if it exists at all, it is an implication of law—Bro. 
Stat. Fr. § 84, p. 83,7; Williams v. Brown, 14 Ills. 202; 
McElderry v. Shipley, 2 Md. 37. 

b. Proof of an express trust, though by parol only, will cut 
off a resulting trust—Roberts, Fr. 100, 557; Bro. Fr., close 
of § 92, p. 90; 2 Sugd. V. & P. § 10, p. 895-6; Bellosis v. 
Compton, 2 Vern. Ch. 294; 2 Washb. Real Prop. 171; 1 
Spenc. Eq. 496. (Where there is an agreement by the par- 
ties, there is no room for inference or presumption. A re- 
sulting trust can only arise where there is no agreement. ) 
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Where there is an agreement, though by parol, that the 
nominal purchaser shall hold for the person from whom the 
consideration proceeds, this is not a resulting trust—Hub- 
pard v. Goodwin, 3 Leigh, Va. 519 ; Ratcliffe v. Ellis, 2 Clark, 
Towa, 59; Ring v. McCoun, 10 N. Y. 271; Sturtevant v. Stur- 
tevant, 6 Smith (20 N. Y.) 40; White v. Carpenter, 2 Paige, 
938; Dow v. Jewell, 1 Foster, t. p. 489. 

V. If there was an express trust, then the plaintiff cannot 
recover ; for, though a trust need not be created in writing, 
yet, to take it out of the statute of frauds, it must be clearly 
proved in writing—Unitarian Soc. v. Woodbury, 14 Me. 281; 
Steere v. Steere, 5 Johns. Ch. 1; Lane v. Ewing, 31 Mo. 75. 


E. T. Farish, for defendant in error. 


I. This is a case of resulting trust, which is specially ex- 
empted by § 4 of “ An act to prevent frauds and perjuries,”’ 
p. 807, R. C. 1855. 

II. Where the consideration proceeds from two or more 
persons jointly, and the conveyance of the legal estate is 
taken in the name of one of them only, a resulting or pre- 
sumptive trust immediately arises in favor of the parties not 
named in the conveyence, in proportion to the amount of the 
consideration which they may have respectively contributed. 
Hill. Trust. 92; Wray v. Steel, 2 V. & B. 388; Riddle v. 
Emerson, 1 Vern. 108; Palmer v. Young, 1 Vern. 276; 2 
Sugd. V. & P., 9th ed., p. 140. 

III. Proof of such trust can be made by parol testimony— 
Hill, 94-6 ;»O’Hara v. O’Neil, 2 Eq. Cas. Abr. 475 ; Cotting- 
ton v. Fletcher, 2 Atk. 155; 2 Mad. Ch. Pr. 141, 3d ed. ; 
Ambrose v. Ambrose, 1 P. Wms. 321; Leach v. Leach, 10 
Ves. 517; Benbow v. Townsend, 1 M. & K. 508; Taylor v. 
Taylor, 1 Atk. 386; Madison v. Andrew, 1 Ves. 58; Boyd 
v. McLean, 1 J. C. R. 582; Bostford v. Burr, 2 J.C. R. 405 ; 
Buck v, Pike, 2 Fairf., Me. 24; Baker v. Vining, 30 Me. 
121; Page v. Page, 8 N. H. 187; Snelling v. Utterback, 1 
Bibb, 609; Letcher v. Letcher, 4 J.J. Marsh. 590; Elliott 
v. Armstrong, 2 Blackf. 441; Blair v. Bass, 4 Blackf. 590; 
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Larkins v. Rhodes, 5 Porter, 196; Rider v. Kidder, 10 Ves, 
364. 


LovELACE, Judge, delivered the opinion of the court. 


This is an action in the nature of a bill in chancery to ob. 
tain a decree of title to one undivided half of certain lands 
described in the petition. 

The petition states that Francis J. Baumgartner died 
seized and legally entitled to two certain pieces or parcels 
of land, situate in the county of St. Louis, and fully de- 
scribed in the petition, and also described in the deeds by 
which the land was conveyed to Francis J. Baumgartner. The 
petition then goes on to state, that since the date of these 
deeds to Francis J. Baumgartner, valuable improvements have 
been made upon the land, consisting of a brick store and 
known as the “ Three-mile House.’”’ Then, after referring 
to the fact of Francis dying intestate, and describing his 
heirs, the petition continues : 

“ Plaintiff further states, that though the conveyances to 
said Francis J. Baumgartner are absolute upon their face to 
said Francis J. Baumgartner, they are coupled with a secret 
trust in favor of the plaintiff; that, in fact, the property thus 
acquired was bought upon the joint account of said Francis 
J. Baumgartner and the plaintiff, each paying one half of the 
consideration money thereof; and that the improvements 
were made jointly by said Francis and plaintiff, and were 
paid for equally by them, and that the said two parcels of 
land were held in trust to the extent of one equal and undi- 
vided half by said Francis for the use and benefit of plain- 
tiff.”’ 

The answer denies all the material allegations in the peti- 
tion. 

All the points made by the plaintiffs in error may be best 
considered under two heads: Ist, that the service was ille- 
gal as to the infant defendants; and, 2d, that the decree 
was for the plaintiff, when it should have been for the de- 
fendants. 
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I. With regard to the first—the infants were served by 
leaving copies of the writ at their usual place of abode with 
a white member of their family over the age of fifteen years. 
We see no distinction in the statute between the service upon 
an infant and upon an adult; nor do we see any reason for 
a distinction. The service is admitted to be such as would 
be good against anybody but an infant, and no authority is 
pointed out, nor is any good reason given, why it should not 
be good against the infant. The record shows that they ap- 
peared in court by their guardian, and made defence to the 
action. We think the service was good. 

II. In Hill on Trustees, it is said, “ where, upon a pur- 
chase of property, the conveyance of the legal estate is taken 
in the name of one person, while the consideration is given 
or paid by another, the parties being strangers to each other, 
a resulting or presumptive trust immediately arises by vir- 
tue of the transaction, and the person named in the convey- 
ance will be a trustee for the party from whom the consid- 
eration proceeds.” And again, “a similar rule prevails in 
cases where the consideration proceeds from two or more 
jointly, and the conveyance of the legal estate is taken in the 
name of one of them only. ,A resulting trust will arise in 
favor of the parties not named in the conveyance, in propor- 
tion to the amount of the consideration which they may have 
respectively contributed”—Hill. Trustees, 92, s. p. & note ; 
Thompson v. Renoe, 12 Mo. 157; Paul v. Chouteau. 14 Mo. 
580; 19 Mo. 423; 23 Mo. 579. 

In Shoemacker v. Smith, 11 Humph. 8, it was held, that 
the presumption in the first instance, where two contributed 
the funds, and the conveyance was taken in the name of one, 
was that the proportions were equal. 

It would seem, then, from the authorities, that, ifthe plain- 
tiff contributed half the purchase money for the property and 
the improvements thereon, he would be entitled to a decree 
for his proportion. 

A considerable portion of the evidence relied on to prove 
the facts necessary to make out a resulting trust, are the 
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declarations and admissions of Francis J. Baumgartner ; and 
it is contended that a resulting trust cannot be proved in 
this way—and 2 Washb. on Real Prop. 176, § 17, is relieg 
on in support of this position. It is there stated in general 
terms, that a resulting trust cannot be proved by the parol 
declarations of the purchaser that he holds the land for 
another. The technical fact, then, it would seem, of the §& 
trust, cannot be proven by these parol declarations; butthe § 
note on the same section says, “that any act done, such ag 
the payment of the consideration by another, may be proved 
by the admission of the one in whose name the purchase was 
made, for the purpose of raising a resulting trust”’—Lloydy, 
Carter, 17 Pa. 216; Peebles v. Reading, 8 Serg. & R. 492; 
Irwin v. Ivers, 7 Ind. 308. 

All the admissions of Francis J. Baumgartner introduced 
tend to prove the payment of the purchase money, or a por- 
tion thereof, by the plaintiff. His admissions are “that they 
(the plaintiff and Francis) are partners in the property ; that 
they own it jointly; that the plaintiff owns an interest ; that 
the plaintiff is equally interested with himself :” all of which 
tended to prove that the plaintiff’s money was used in pur. 
chasing the property. We see,no objection to these admis- 
sions as they were introduced ; but they were far from being 
all the evidence which the plaintiff had to prove the trust. 
A witness who says he sold the Baumgartners one piece of 
the land, says the whole of the purchase money for that piece 
was paid by the plaintiff. And the mechanic who built the 
Three-mile House, which forms a large part of the improve- 
ment on the land, says he made the contract with the plain- 
tiff, and that the plaintiff paid all the money; that Francis 
said he could not pay any until he received some money 
through his wife, when he would refund his portion to the 
plaintiff. 

We see no error in the record, and the evidence greatly 
preponderates in favor of the decree. 

The judgment is therefore affirmed. The other judges 
concur. 
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Francis Josse’s Apm’R, Respondent, v. Socrates Newman, 
Appellant. 


Contract — Condition. — A party contracting with an outgoing tenant to pay 
for the improvements, in case he shall obtain a lease, is not liable upon his 
contract unless he obtain a lease of the premises. 


Appeal from St. Louis Circuit Court. 


This suit was instituted by Francis Josse against Newman, 
and during its pendency Josse dying, his administrator was 
made a party. It is brought to recover the sum of two 
hundred and twenty-five dollars on this agreement : 


“Tt is mutually agreed between Francis Josse, of the one 
part, and Soc. Newman, of the other part, that the said Soc. 
Newman hereby agrees to pay said Francis Josse two hun- 
dred and twenty-five dollars ($225) for his improvements on 
a lot on Second street, between Pine and Olive streets, be- 
longing to the Mullanphy Fund. The conditions upon which 
said Newman agrees to pay said sum of two hundred and 
twenty-five dollars ($225) are, first, that the said Newman 
becomes the lessee from the Mullanphy Fund trustees of said 
lot, and also, that in case said Newman should get such lot 
on a lease of said trustees, then in that case the said Francis 
Josse shall pay all taxes due on said lot up to the present 
time (city, county, State, and all special taxes). In the 
event of said Newman not being able to rent or lease said lot 
of ground from said trustees or commissioners, this agree- 
ment is null and void in all its parts. 

“St. Louis, March 12, 1861. Soc. NEWMAN. 

FRANCIs JOSSE.” 


The plaintiff called James M. Carpenter, who stated that 
he was the secretary of the Mullanphy Fund Commissioners, 
and as such had made out and tendered to defendant a lease, 
but to which the defendant objected on account of the valu- 
ation clause. Upon his refusing to accept of it, a new lease 
in the same terms was made to another party. 
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Garesché § Mead, for appellant. 


Davis, Evans § Davis, for respondent. 





Waener, Judge, delivered the opinion of the court. 


The contract obligated the appellant to pay respondent's 
intestate two hundred and twenty-five dollars for certain im. 
provements, in the event that he should become the lessee 
of a certain lot from the Mullanphy Fund trustees, and that 
said intestate should pay up all taxes then due on the lot. 

The evidence clearly shows that the appellant never be. 
came the lessee of the lot, but that the lot was leased to 
another person. The terms of the contract did not compel 
him to accept or receive a lease in the usual way that the 
trustees of the fund were making leases to others. Nothing 
is shown to justify the assumption that the contract was ex- 
ecuted with reference to any custom or usage that prevailed 
with the trustees in leasing the property. The contract only 
became binding in case appellant should become lessee, and 
obtain the lot. He surrendered no right as to negotiating 
conditions in regard to an acceptance of the same. He made 
his proposition to the commissioners or trustees of the prop- 
erty for a lease of the lot. They refused to accede to the 
terms on which he proposed to rent, and then leased the 
same lot to another person. He was never lessee, and the 
liability under the contract never attached. 


Reversed and remanded. The other judges concur. 


STaTE TO USE OF Davip Stewart, &c., Respondent, v. Henry 
N. Hart et als., Appellants. 


Assignment—Interest—Judgment.—In a suit against the securities upon the 
official bond of an assignee, the judgment against the securities should only 
authorize the collection of the damages assessed, with the legal rate of in- 
terest (six per centum) thereon—R. C. 1855, p. 890, § 8. The rate of inter- 

est in such cases is not fixed by contract. 












lat 
De- 
pel 
he 
ng 
x- 
ed 
aly 
nd 


ng 
de 


he 


he 
he 


RY 


the 
nly 
ine 
er- 








MARCH TERM, 1866. 


State to use, &c., v. Hart et als. 











C. F. Burnes, for appellants. 


By § 82, ch. 8, R. C. 1855, it is provided that an assignee 
failing to make payment of funds belonging to his trust in his 
hands, after demand shall have been made therefor, shall pay 
interest thereon at the rate of twenty per cent. per annum. 
This constitutes a cause of action for which suit may be insti- 
tuted, and if judgment be rendered against the assignee, it is 
provided by law that such judgment shall be for the amount 
of money which he ought to have paid over at the time of 
such demand, together with interest at the rate of twenty 
per centum per annum. But here the law and the power of 
the court cease. The penalty is embraced in the judgment, 
and constitutes a part of it. After judgment for the debt 
and the penalty, the power of the court is exhausted. The 
cause of action becomes merged into the judgment; and 
the judgment, like any other judgment for trespass or debt, 
must bear only the usual interest allowed by law—R. C. 
1855, p. 890, § 3. 

This is not a judgment upon a contract bearing any rate 
of interest ; it must come under the head of “all other judg- 
ments,” mentioned in the statute, being in the nature of a 
suit for penalty on statute. 


H. Hitchcock, for respondents. 


I. The “Act concerning voluntary assignments,” and par- 
ticularly § 32 thereof (R. C. 1855, p. 208), is to be so con- 
strued as to carry out the real intention of the Legislature, 
and is not to be so construed, under the idea that it isa 
penal statute and therefore to be construed strictly, as to 
defeat the wise, and just, and necessary purpose of its en- 
actment.—U. 8S. v. Morris, 14 Pet. 464, per Story, J.; Schr. 
Industry, 1 Gall, 114, 117-18; 2 N. H. 105; 5 (Foster) id. 
247; 3 N. H. 194; 12 id. 255; Sickles v. Sharp, 18 Johns. 
498-9 ; 6 Cow. 290, 293; U.S. v. Winn, 3 Sumn. 209, 211, 
212, per Story, J., cited Sedg. Stat. & Const. Law, 330; id. 
331-33. 
4—VOL. XXXVIII. 








ST. LOUIS. 





State to use, &c., v. Hart et als. 





II. But the terms of the statute concerning assignments 
add to this debt, and to the contract under which it accrued, 
against the obligors in the bond, the rate of interest which 
(in case of any delay in payment whatever) it was to bear, 
viz., 20 per cent. per annum. The terms of this statute are, not 
that he shall be liable to a penalty of 20 per cent., but that 
“on every demand allowed and entitled to payment, he shall 
pay interest” at 20 per cent. per annum. Not damages, but 
interest is to be paid; and interest on a debt or demand— 
R. C. 1855, p. 208, § 82, & p. 980, § 3. 


Homes, Judge, delivered the opinion of the court. 


This was a suit upon the official bond of an assignee, given 
under the statute concerning assignments, and it is brought 
against the principal and his sureties to recover damages for 
a breach of the condition of the obligation, which was that 
the assignee should faithfully perform his duties as such, 
and execute the trusts confided to him. 

The question raised is, whether the judgment to be ren- 
dered in such case shall bear interest at the rate of twenty 
per cent. per annum, under the 32d section of that act—R. 
C. 1855, p. 208. The court below gave judgment for the 
amount of the demand allowed by the assignee in favor of 
the plaintiffs as creditors, and for the interest thereon up to 
the date of the judgment, separately, making the amount of 
the original demand bear twenty per cent., and the amount 
of the interest bear six per cent. interest thereafterwards, 
The defendants complain of this, and insist that the case does 
not come within the statute respecting interest to be allowed 
upon judgments upon contracts, whereon a higher rate of 
interest than six per cent., and not exceeding ten per cent., 
may be agreed upon between the parties; but that it comes 
within the provision that all other judgments shall bear in- 
terest at the rate of six per cent. only. 

By the “ Act concerning assignments” (§ 32), every de- 
mand allowed by the assignee is made to bear interest, as 
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against him, at the rate of twenty per cent. per annum, for 
all delay on his part in making payment of the demand after 
payment shall have been demanded. The demand allowed, 
that is, the debt, is to bear that higher rate of interest in fa- 
vor of the creditor, and against the assignee, for all delay of 
payment by him after demand made. In one sense, it might 
be said that the demand was not altogether merged, but con- 
tinued in the judgment, inasmuch as the demand allowed 
and the interest thereon might be the proper measure of the 
damages on the breach of the condition of the bond; that 
the judgment is only higher evidence of the debt ; and that 
until the judgment is satisfied, the debt is not paid. It is 
true that the act gives no limitation of the time when this 
rate of interest is to cease, as against the assignee, short of 
actual payment; and that, as against him, the judgment 
ought to bear the same rate of interest as?the demand itself, 
would seem to be entirely within the reason, policy and in- 
tent of the act, the manifest object of which is to secure and 
enforce the prompt payment of the debt. Doubtless, as 
against him, the statute is clear and express as to what in- 
terest he shall pay; and it could not have been the intent 
of the act to place him in a better condition after judgment 
than he was in before. As against the délinquent assignee, 
we see no good reason why a judgment against him for the 
debt should not also bear the higher rate of interest; and if 
an action had been brought against him alone, founded upon 
the debt as a liquidated demand, we are inclined to think 
the higher rate of interest might have been allowed upon 
the judgment. 

But here, the suit is brought against him and his sureties 
on his official bond. It is a penal bond. The cause of action 
is founded upon a breach of the condition of the bond, and 
not directly upon the demand allowed. That condition was 
that the assignee should in all things discharge his duty as 
such, and faithfully execute the trust confided in him—R. ©. 
1855, p. 204, § 9. The breach alleged is, that he had failed 
to pay the demand allowed, with the interest given by the 
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statute against him after demand made, and that he had 
therein failed in the discharge of his duty and in the faithful 
execution of the trust. The securities in the bond engage 
to be answerable only for this failure of duty and this breach 
of trust. They were not bound to pay the original debt. 
The same act provides (§ 14), that any person injured by 
a breach of the condition of the bond, may sue thereon in 
the name of the State to his use, and that the damages shall 
be assessed as on bonds with collateral conditions ; and by 
the act relating to such penal bonds, it is provided, that, in 
every such action, if the plaintiff recover, the verdict assess- 
ing the damages shall be entered on the record, and judg- 
ment shall be rendered for the penalty of the bond, and no 
more, as in other actions, and for the costs of suit, with a 
further judgment that the plaintiff have execution for the 
lamages assessed, which damages shall be specified in the 
judgment—R. C. 1855, p. 1133, § 8. Here it is plain that 
the judgment is to be for the damages assessed ; and by the 
9th section of the same act, the execution is to be in the 
usual form, and the sheriff is to levy the amount of the dam- 
ages assessed, with interest thereon from the time of the 
assessment. And the provisions of this act are expressly ex- 
tended to administrators, guardians, curators, and others 
who are required by law to give bond with condition for 
the performance of any duty or trust. There can be no 
doubt this is such a bond. The action sounds in damages. 
The demand allowed, and the interest due thereon from the 
assignee under the statute, and which he has failed to pay, 
may very well be taken as a measure of the damages to be 
assessed, on a breach of the bond; but the judgment should 
be for the damages, and not for the original demand with 
the statute interest due thereon, which the assignee only is 
bound to pay. The sureties, by the terms of the contract 
into which they enter, engage that the assignee shall perform 
his duty as such, and faithfully execute his trust; and that, 
if he do not, they will be responsible for all damages which 
any person shall suffer by reason thereof, and for that only. 
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The judgment being for damages, the amount thereof is to 
bear interest according to law, as in other like cases. 

The rate of interest here is not fixed by any contract, and 
it is left to be determined by that general provision of the 
statute concerning interest, which declares that “all other 
judgments and orders for money shall bear six per cent. per 
annum until satisfaction is made”—R. C. 1855, p. 890, § 3. 

The judgment below having ascertained the amount of thé 
damages, and being erroneous only in respect of the rate of 
interest allowed thereon, the same will be reversed; and this 
court, proceeding to give such judgment here as ought to 
have been rendered in the court below, doth order and ad- 
judge that the respondents recover against the appellants the 
sum of seven hundred and eighty-six dollars and forty cents 
for their damages, and that the same shall bear interest at 
the rate of six per cent. per annum from and after the sixth 
day of June, 1863, the date of the judgment below, and that 
the respondents have execution therefor. The other judges 
concur. 


——_+o8e+———. 


Tue Boatman’s Savine InstituTIoN, Respondent, v. LEon- 
ARD B. Hotuanp, Appellant. 


1, Note—Endorsee—Title.—A pre-existing debt or an antecedent liability in- 
curred by an endorsee of a negotiable promissory note assigned before ma- 
turity, is a sufficient consideration to support the title of such endorsee. 

2. Evidence—Admissions— Pleadings.—The admissions in pleadings by fail- 
ing to specifically deny statements in the petition or answer, are admissions 
only for the particular case, and cannot be used as independent evidence in 


a different action. 
I 


Appeal from St. Louis Court of Common Pleas. 


Peacock and Cornwell, for appellant, cited Bay v. Codding- 
ton, 20 John. 637 ; Goodman v. Simonds, 19 Mo. 106 ; Bris- 
tol v. Sprague et al., 8 Wend. 421. 


Cline §- Jamison, for respondent, cited 2 Greenl. Ev. § 136; 
Lloyd v. Jewell, 1 Greenl. 132 ; Howard v. Wilson, 2 Greenl. 
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390; Knapp v. Lee, 3 Pick. 452; Vibbard v. Johnson, 19 
Johns. 77; Whitney v. Lewis, 21 Wend. 131, 134; Green. 
leaf v. Cook, 2 Wheat. 13; Fulton v. Griswold, 7 Martin, 
223; Grant v. Kidwell, 30 Mo. 455. 


WaGneER, Judge, delivered the opinion of the court. 


This was an action on a negotiable promissory note made 
hy the appellant, and payable to the order of one David An. 
derson, and endorsed by Anderson, and Watson & Anderson, 
before maturity, to respondent. 

The answer stated that the note was given to the original . 
payee, in consideration of an exchange of real estate, and 
that the title to some of the real estate had failed; and also 
set up as a defence, that the note was endorsed to respond- 
ent by Anderson, as collateral, to secure the payment of a 
pre-existing indebtedness. 

On the trial, the appellant offered in evidence the record 
of a suit pending in the St. Louis Land Court, wherein he 
was plaintiff, and Anderson, respondent, and others were de- 
fendants, which suit was brought to rescind and cancel the 
contract relating to the exchange of lands between Holland 
and Anderson. This evidence was rejected by the court, and 
judgment given in favor of the respondent for the amount 
of the note and interest. In the suit of Holland v. Ander. 
son et al., it was charged in plaintiff’s petition, that the notes ° 
(this being one of them) were assigned to respondent, as col- 
laterals, to secure the payment of a debt, and this averment 
was not specifically denied in the answer; and the only ob- 
ject stated for the introduction of the records of the Land 
Court, was to show the respondent’s supposed admission of 
that fact by its answer. 

The court decided correctly in refusing to admit the evi- 
dence. It was wholly irrelevant, and had it been introduced 
it would not have constituted the shadow of a defence. A 
pre-existing debt, or an antecedent liability, incurred by an 
endorsee of a negotiable promissory note assigned before ma- 

turity, isa sufficient consideration to support the title of such 
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endorsee—Sto. Bills, § 183; Townsley v. Sumrall, 2 Peters, 
170; Swift v. Tyson, 16 Peters, 11; Grant v. Kidwell, 30 
Mo. 455. 

By the Practice Act, “every material allegation in the pe- 
tition not specifically controverted in the answer, and every 
material allegation in the answer of new matter constituting 
a counter-claim, not specifically controverted in the reply, 
shall, for the purposes of the action, be taken as true—2 R. 
C. 1855, p. 1238, § 48. 

This is declarative of a rule of evidence in respect to the 
pleadings in the action in which the answer is filed, and dis- 
penses with further proof in that action, and that only. But 
it was never intended that the mere silence of a party in an- 
swering should be tortured into an admission, to be used as 
independent evidence against him in a separate and different 
action. 

There being no other objections raised, the judgment will 
be affirmed. The other judges concur. 
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ZacHartas Lams, Respondent, v. Henry L. Brouaski, Ap- 
pellant. 


1. Contract—Damages.—Where, in a suit for work and labor done, the plaintiff 
abandons the special contract, and claims for a quantum meruit, he will be 
entitled to recover only the value of the work, after deducting the damages 
sustained by the defendant from the failure of plaintiff to comply with his 
contract, the value of the work being limited by the contract price. 

2. Partnershtp—Set-off—Practice.—The debt due to a partnership cannot be 
set off against a debt due by an individual partner; but if the goods furnish- 
ed by the partnership be charged to the individual partner, and are by 
him furnished to the plaintiff, the debt may be set off against plaintiff’s de- 
mand. 

8. Practice—Bill of Exceptions—Supreme Court.—The evidence presented at 
the trial must be set forth in the bill of exceptions, or its substance stated, 
so that the Supreme Court can judge of its legal effect. It is not proper for 
parties to agree that records and other documents may be referred to and 

read in the Supreme Court. 
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Appeal from St. Louis Land Court. 


C. C. Simmons, for appellant. 


I. The defendant was entitled to have deducted from the 
plaintiff’s demand an amount equal to the difference in 
value between the work which was done, and that which 
ought to have been done under the contract—Lee et al. v. 
Ashbrook, 14 Mo. 378; Britton v. Turner, 6 N. H. 481. 


II. The defendant’s set-off for the value of the lumber re- 
ceived by the plaintiff ought to have been allowed, no matter 
whether it was at the time of its delivery the individual prop- 
erty of the defendant, or the property of the firm of Brolaski 
& Becket. The proof clearly establishes the fact, that the 
lumber was delivered to the plaintiff, and received by him 
at the time, with a distinct understanding between all the 
parties that it was in payment for the very work and labor 
now sued for, and that the value of the same so received by 
the plaintiff largely exceeds the amount of his claim in this 
action. <A joint indebtedness may be set off against an indi- 
vidual demand by special agreement, or when there was a 
mutual understanding that it was to be done—Barbour, Set- 
off, 102. 


E. T. Farish, for respondent. 


I. The referee finding the value of the work, and that re- 
spondent accepted it, properly decides that, as against this 
quantum meruit, damages for difference between the contract 
price and the value of the work cannot be allowed, because 
they do not, and necessarily cannot, exist together—Thomp- 
son et al. v. Allsman, 7 Mo. 530; Dutro v. Walter, 31 Mo. 
516. 

II. The referee properly disallowed the items for lumber 
in appellant’s counter-claim, because the evidence clearly 
showed that it was a joint demand of Brolaski & Becket, and 
could not therefore be allowed as a set-off against the sepa- 
rate debi of plaintiff—Finney v. Turner, 10 Mo. 207; Vas- 
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seur v. Livingston, 8 Kern. 252; Lemon v. Trull, 13 How. 
Pr. R. 248. 


Hotes, Judge, delivered the opinion of the court. 


The case comes up on exceptions to the report of the ref- 
eree. The petition is founded upon an account filed as a 
mechanic’s lien. The cause of action is upon a quantum me- 
ruit, and not upon. the written contracts. There were several 
particular contracts in writing, in reference to different por- 
tions of the whole work. There were disputes as to whether 
the work had been done according to contract, and the de- 
fendant claimed that the contracts had not been performed 
and completed. The plaintiff abandoned the contracts, and 
sued on a quantum meruit for as much as the work was act- 
ually worth. The answer took no objection -to this, and the 
trial proceeded accordingly. The referee took the contracts 
as governing the prices, and refused to allow the defendant 
to show, by way of damages, that the work had been badly 
done, and not according to contract, and that what he re- 
ceived was really worth much less than the contract prices. 
He decided that the claim of damages could not be taken 
into consideration. In Lee v. Ashbrook, 14 Mo. 378, it was 
held that, in such case, the party accepting the work ought 
still to pay the value of the work received, not exceeding the 
contract prices, if that value exceeded the damage he had 
sustained by reason of the failure of the other to complete 
the work as agreed. Such damages are to be considered in 
diminution of the contract prices. The plaintiff was entitled 
to recover on this petition only the actual value of the work 
done by him, and received by the defendant, within the lim- 
its of the contract prices. The matter of damages entered 
into the inquiry as to the actual value of the work to the 
defendant, and that was the very thing in issue. The benefit 
and advantage which the defendant took by the work done, 
was the amount of value which he received, if any, after de- 
ducting the amount of the damage—Britton v. Turner, 6 N. 
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H. 494. If the damages equalled or exceeded that value, 
the plaintiff could not recover. On this point we think the 
ruling of the referee was erroneous—Sedg. Dam. 444; Mon- 
del v. Steel, 8 Mees. & W. 858. 


It was further excepted, that the referee had excluded the 
value of certain lumber received by the plaintiff of the lum. 
ber-yard of Brolaski & Becket, partners, on receipts in their 
names, for the reason that a joint debt could not be set off 
against an individual demand. There was evidence tending 
to show that this lumber was charged by the firm to the in. 
dividual account of Brolaski the defendant, and that it was 
actually furnished by him to the plaintiff. Certain records 
also appear to have been offered in evidence by the plaintiff, 
to show the contrary. It appears to have been agreed, 
that these records might be read here, without being set forth 
in the bill of exceptions. They are not produced before us; 
nor is it certain that we should read them if they were pro- 
duced ; for this practice will not be allowed. The evidence 
must be set forth in the bill of exceptions, or its substance 
stated in such manner that this court can judge of its legal 
effect. Evidence was admissible, and should have been con- 
sidered on this question; and if it appeared that the lumber 
was received from the defendant alone, and on his own ac- 
count, in satisfaction of the demand of the plaintiff, it would 
show payment so far. But if it were received by the plaintiff 
from the partnership firm on a wholly different transaction, 
and the plaintiff were indebted to the firm for it, then, of 
course, it could not be allowed as a set-off in this suit. We 
are not satisfied that the ruling of the referee was correct on 
this point. 


The judgment will be reversed, and the cause remanded. 
The other judges concur. 
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LeonarpD B. Houuanp, Plaintiff in Error, v. Davip ANDER- 

son et al., Defendants in Error. 

1. Practice—Equity—Pleading.—Although a plaintiff, upon a petition in equi- 
ty, may not be entitled to the special relief prayed, yet, under the prayer 
for general relief, the court may give him the relief to which he shows him- 
self entitled. A court of equity having once acquired jurisdiction, will pro- 
ceed to do complete justice between the parties. 


2, Equity —Vendor and Vendee — Fraud.— Fraudulent misrepresentation and 
concealment by a vendor of land, as to the nature, quality, quantity, situa- 
tion, and title therof, affecting the whole subject matter of the contract, will 
entitle the vendee to relief; but such misrepresentation by the vendor must 
be in reference to some material thing unknown to the vendee, either from 
not having examined, or from want of opportunity to be informed, or from 
special confidence being reposed in the vendor. 


Error to St. Louis Land Court. 


‘Glover § Shepley, and Peacock & Cornwell, for plaintiff 
in error. 


I. The action was one for cancellation, rescission, and for 
general relief; and prior to the late code was purely an equi- 
ty suit. Such a case was only triable by the court, and no 
instructions could be asked, or any legal propositions an- 
nounced, on the trial by the court. It was the duty of the 
court to make a decree on the petition, answers, and evi- 
dence; and the whole case will be reviewed in this court on 
its merits, as shown by the pleadings and evidence—21 Mo. 
93; 28 Mo. 129, 822; 20 Mo. 481. 


II. The fraud by misrepresentation and by concealment 
was clearly established. It appears to have been deliberately 
planned and prosecuted. It was an imposition on one who 
trusted implicitly to Anderson’s representations. 

The plaintiff, on well established principles of equity, was 
entitled to the relief he sought ; that is, in a proper case for 
rescission, rescission will be decreed if the court can put the 
parties in statu quo. The plaintiff insists that the case made 
was one authorizing rescission, for the fraud—1 Sto. Eq. $§ 
202-3 ; 1 Dev. Eq. 411; 11 Mo. 655 ; 84 Mo. 195; 1 Rand. 
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403; 1 Freem. Ch. 241, 249; 3 Littell, 375; 7 J. Ch. 200; 
7 Cranch, 69; 3 Sme. & M. 386; 25 Mo. 72. 

Inadequacy of consideration, though not of itself sufficient 
cause to set aside an instrument, will have great weight when 
fraudulent representations or concealments accompany it— 
2 J. Ch. 24; 9 Mo. 201; 4 Dessaus. 651; 10 Yerg. 202; 9 
Greene Ch. 489; 2 Yerg. 294. 

If it is contended that if the court below could not rescind 
the contract because Anderson had put the notes and prop. 
erty he got from Holland out of his hands (1 Dana, 424; 3 
Dana, 201-2; 4 Dana, 196; 6 B. Mon. 41, 127), which may 
be conceded for the present, still Holland was entitled to 
compensation for the gross fraud which had been practised 
on him. Anderson had no title to some of the Rosehill prop- 
erty, and by his fraud the leasehold was less valuable than 
he represented it. For this, plaintiff had a right to compen- 
sation—11 Paige, 277; 5 J. J. Marsh, 8. The petition was 
filed for rescission, and that should have been granted, and 
would have been but for the conduct of Anderson. In such 
case compensation was proper—5 J.J. Marsh, 18, 28; 2 
Bibb, 410; 1 A. K. Marsh, t. p. 317, s. 426; 2 id. t. p. 828, 
s. 489; 1 Dana, 590. Where there is title to part, and no 
title to another part, the plaintiff is entitled to compensation 
—1 A. K. Marsh, 257. 

But one who has been guilty of fraud, and has not pro- 
cured a perfect title at the trial of the cause, has no claim 
to any delay to procure the titlk—3 Dana, 201; 3 J. J. Mar. 
537; Reese v. Smith, 12 Mo. 348-9. 

A bill for compensation alone will not lie in equity; but 
where the bill is filed for specific performance or conceal- 
ment, or toset upa resulting trust, and fails by act of defend- 
ant putting the property beyond the reach of the court, com- 
pensation will be granted rather than turn the party over to 
another suit—1 Cow. 711; 2 Barbour, S. C. 270-1, 281; 3 
Swanst. 109; 1 Cox, 258; 9 Cranch, 492; 5 J.J. Marsh, 18; 
2 A. K. Marsh, t. p. 659. The last two cases were bills for 
rescissiou—2 Sto. Eq. § 799, p. 141. 
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Sharp & Broadhead, for defendants in error. 


I. Fraud is never to be presumed ; it must be proven by 
him who asserts it, in equity as well as at law—1 Sto. Eq. 
921-2, § 190. | 

II. As to representations as to value, title of record, or any 
other facts open to the inspection of both parties, the facts 
being within the means of knowledge of the party, it is his 
own laches and neglect if he does not know them, and it is 
to a great extent a matter of judgment; equity will not re- 
lieve—1 Sto. §§ 197, 200-1. 

III. The aid of a court of equity can only be invoked by 
him who has been vigilant in asserting his claims. “ Vigi- 
lantibus, non dormientibus, equitas subvenit.”” The defend- 
ant may have made transactions, or so conducted his affairs, 
as that it would be inequitable to disturb them. Third per- 
sons may have acquired rights during the delay ; equity will 
not interfere after such delay—Smith Eq. 19 & 20. 


IV. If Holland, who claims now to have been defrauded, 
after he knew the facts acquiesced in the transaction, and 
claimed and asserted rights under it, or dealt with Anderson 
about it, he cannot afterwards ask relief of a court of equity 
—1 Sto. § 203. And Holland, after knowing all the facts, 
claimed, held, rented, and dealt with all the property under 
the contract as his own, and still does; he is therefore barred 
from any right to rescind, and has waived it, if any he ever 
had—1 Adol. & Ell. 40; Campb. v. Fleming, 7 Greenl. 70; 
Brinley v. Tibbetts, 4 Mass. 502. 

V. In an exchange of property, Holland now claims that he 
was defrauded, and asks to rescind. No matter what facts 
are shown, he was bound first to restore all he had received 
under the contract (it is not enough, if he had notified An- 
derson of his readiness to doe so), and he was bound to do 
this without delay—Norton v. Young, 3 Greenl. 30; 4 
Mass. 502; Blanchard vy. Stone, 15 Vt. 271; 3 Wend. 236; 
Thomas v. Todd, 6 Hill. 840; Lawrence v. Dale, 3 Johns. 
Ch. 23. 
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Wacner, Judge, delivered the opinion of the court. 


This was a suit in the nature of a bill in equity, for rescis. 
sion and cancellation of a contract in respect of an exchange 
of lands. The petition asked for rescinding the contract, 
and also prayed for general relief; but it was admitted on 
argument that the prayer for rescission could not be grant- 
ed, because the property had been changed in such a man- 
ner that it was impossible to have it restored. But it is con- 
tended that, although that part of the bill failed, the court 
should still have awarded the plaintiff compensation, under 
the prayer for general relief. 

Judge Story says, “the usual course is for the plaintiff, 
in this part of the bill, to make a special prayer for the par. 
ticular relief to which he thinks himself entitled, and then 
to conclude with a prayer for general relief, at the discretion 
of the court. The latter can never be properly and safely 
omitted ; because, if the plaintiff should mistake the relief 
to which he is entitled, in his special prayer, the court may 
yet afford him the relief to which he has a right, under the 
prayer of general relief”’—Sto. Eq. Pl. § 40. 


It is a well established rule, that where a court of equity 
once acquires jurisdiction of a cause, it will retain it to do 
full and complete justice. It will sometimes give damages, 
which are generally only recoverable at law, in lieu of equit- 
able relief, where it has obtained jurisdiction on other grounds 
—Wiswall v. McGown, 2 Barb., S. C. 270. 


We entertain no doubt about the petition being sufficient 
under the general relief clause to enable the plaintiff to ob- 
tain compensation, providing the evidence made out a case 
showing he was entitled to such relief. Fraudulent misrepre- 
sentation and concealment by a vendor of land, as to the na- 
ture, quality, quantity, situation, and title thereof, affecting 
the whole subject matter of the contract, will entitle the ven- 
dee to relief in equity, and he will not be left to his remedy 
at law: but such misrepresentation by the vendor, to furnish 
a ground for equitable interference, must be in reference to 
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some material thing unknown to the vendee, either from not 
having éxamined, or from want of opportunity to be inform- 
ed, or from special confidence being reposed in the vendor. 
As when the vendor, as is charged in this case, prevents the 
vendee from making an examination of the records as re- 
gards the title, by assurances that the title is perfectly good, 
and the property is free from encumbrances, and upon the 

faith of such assurances and representations the vendee ab- 
~ stains from making the proper examination. But in all such 
cases the court will not act without the clearest proof of the 
fraudulent misrepresentations, and that they were made un- 
der such circumstances as show that the contract was found- 
ed upon them—1 Sto. Eq. Jur. § 200. 

The petition in this case sets out sufficient facts, if proved, 
to warrant the interference of a court of equity; but every 
material allegation in the petition is positively denied in the 
answer, and the proof is not clear of fraudulent misrepresent- 
ations by the vendor, or that the contract was induced and 
entered into on account of such misrepresentations. The 
evidence of Walters and Leffingwell, in respect to Anderson’s 
declarations that the property was all right, and that he sold 
it to Holland free of encumbrance, fails entirely to show that 
any particular faith or confidence was reposed in the repre- 
sentations of Anderson, or that he caused or persuaded Hol- 
land to refrain from examining the records. The evidence 
of Cornwell proves nothing. And besides, with a full know- 
ledge of all the facts, on the 21st of May, 1861, Holland wrote 
a letter to Anderson, which was given in evidence, fully ex- 
culpating him from all charges of misrepresentations, or un- 
fairness in the transaction. 

The record discloses no error in the judgment of the court 
below. 

Judgment affirmed. The other judges concur. 















vi, a 


ST. LOUIS. 





Gerhardt v. Boatman’s Sav. Inst. 





JuLtius H. Gerwarpt, Appellant, v. THe Boatman’s Saving 
INSTITUTION, Respondent. 


Bailment— Agency—Bank—Negligence.—A bank receiving promissory notes 
from its depositors for collection, is responsible for the negligence of a no. 
tary appointed by it for a year, and from whom it required a bond for the 
faithful discharge of his duties, in failing to give notice to an endorser of 
a negotiable promissory note of a demand upon and refusal of payment by 
the maker, by which the endorser was discharged. The notary is not, in 
such a case, an independent officer, in the discharge of a duty devolved 

upon him by law, but is the agent of the bank. 


Appeal from St. Louis Circuit Court. 
Gray, for appellant. 


1. Plaintiff, in accordance with the custom of defendant 
to collect notes for its customers, deposited his note with 
defendant, and it received it and undertook to collect it, 
or to take the proper steps to fix the endorser. 

On general principles of bailment, defendant was bound 
to give notice to the endorser of the note, if it undertook 
the business even as a gratuity—Edw. Bail. 112; Sto. Bail. 
171, c., p. 181, 4th ed; 3 Cow. 683-4; 11 Wend. 475; 1 
Arn. 403; 6 Mass. 58. 

II. But it was not a gratuity; the use of plaintiff’s money 
was a consideration that required of the defendant a faithful 
execution of the business undertaken—20 J. R. 372; Edw. 
Bills, 402-4; 3 Sandf. 179; Ivory v. Bk. of Mo., 86 Mo. 
475; 6 Blackf., Ind. 225; 1 Ala. 148; 23 Pick. 330; 3 Ala. 
206. 

III. The fact that defendant gave the note to a notary 
public for collection, demand, protest, &c., does not release 
or protect defendant. 

1. The notary was defendant’s agent, of its own selection, 
and defendant was responsible for his acts. There is a con- 
flict of authorities on this point, but the courts of Ohio, 
New York, Indiana and South Carolina, and perhaps of other 
States, hold a bank liable for the acts of a notary—22 Wend. 
215; 6 Hill, N. Y. 648. This last case is precisely in 
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point—3 Seld. 459; 1 Kern. 203. This last case says it is 
no longer an open question in New York—1 Kern. 211; 21 
Ind. 4; 8 Hill, S. C. 77; 8 Ohio, 465. 

9, Plaintiff could have no recourse on the notary. The 
notary was not acting for plaintiff. There was no privity © 
between them—6 Taunt. 147-8. 

3, The defendant itself, by taking bond with security from 
the notary in ten thousand dollars, made him its employee 
to all intents and purposes. 

4. Defendant refused to trust to his official character, or 
bond, but employed him by the year, to do all its business 
entrusted to him by it; took a bond, covering just the 
neglect the notary was guilty of in this case, and have a 
remedy on said bond. 

5. The employment of a notary was not necessary to fix 
the liability of the endorser. It was a domestic note, and 
presentment, demand, and notice of dishonor, to the endorser, 
were all that-was needed to fix the liability of the endorser— 
3 Hill, S. C. 77. The employment of a notary was not ne- 
cessary ; @ private person could have made the demand and 
given the notice of dishonor just as well and effectively. 

In the conflict of authority on this point in the different 
States, it should be the duty of the court to make that de- 
cision that will insure fidelity on the part of banks, and 
secure the best interest of the business public. 





Lackland, Cline § Jamieson, for respondent. 


The only question involved in this case is, in what light 
shall the acts of a notary of a bank be regarded ; that is, 
shall he be deemed, in a case of this character, as the agent. 
of the bank, or as an independent officer, discharging the 
duties and obligations resting on him as such ? 

In this case, as the custom of banks was known, which 
was to hand over to a notary in the afternoon the notes 
that were not paid during banking hours, if the depositor 
desired any special measures to be taken, he should have 
made a special contract, and not having done so, the bank is 
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discharged, as it did just what was customary under the im. 
plied contract for it todo. That is, it handed the note over 
to a competent notary, to be protested. The leading cag 
for the doctrine which exempts the bank from liability js 
Bellemire v. The U. S. Bk., 1 Miles, 173, decided by the Dis. 
trict Court of Philadelphia in 1836, and affirmed by the 
Supreme Court of Pennsylvania in 1839, 4 Whart. 105, 
We will further refer the court to the following cases— 
Mechanics’ Bk. v. Earp, 4 Rawle, 385; Wingate v. Mechan. 
ics’ Bk., 10 Barr, 104. In this case the court held the bank 
was liable, on the ground that there was an express contract 
to collect the note, but that it would be otherwise if the note 
was merely transmitted to the bank for collection—East 
Haddam Bk. v. Scovil, 12 Conn. 82; Lawrence v. Stonington 
Bk., 6 Conn. 521; Fabens v. Mercantile Bk., 23 Pick., Mass. 
330; Dorchester Bk. v. New England Bk., 1 Cush. 177; 
Warren Bk. v. Suffolk Bk., 10 Cush. 582; Jackson v. Union 
Bk., 6 Harr. & Johns., Md. 146; Citizen’s Bk. v. Howell et 
al., 8 Md. 530; Tiernan v. Commercial Bk., 7 How., Miss. 
648 ; Agricultural Bk. v. Commercial Bk., 7 Smead & Marsh. 
592 ; Bowling v. Arthur, 34 Miss. 41; Hyde et als. v. Plant- 
ers’ Bk., 17 La. 560; Baldwin v. Bk. of Louisville, 1 La, 
13; Bk. of Washington v. Triplett et als., 1 Pet. 25. 


Wacener, Judge, delivered the opinion of the court. 


The facts in this case are mainly these: The plaintiff kept 
his regular deposit account with defendant, and in accord- 
ance with a uniform custom, delivered to it a negotiable 
promissory note for collection. The note was for $2,500, 
made by Henry L. Clark, payable sixty days after date to the 
order of Lewis V. Bogy, and by Bogy endorsed to plaintiff, 
who endorsed the same and delivered it to defendant for the 
purpose above stated. The note not being paid at maturity, 
was delivered by defendant to a notary public for protest, 
- and to give notice of presentment, demand, and refusal to 
pay, to the endorser. The notary was appointed by the de- 
fendant to do all its notarial business, and it had required 
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him to give bond in the sum of $10,000 for the faithful dis- 
charge of his duties. He proceeded to protest the note for 
non-payment, but, through his negligence and carelessness in 
giving notice, the endorser was discharged. The maker was 
insolvent, and this suit is now brought to charge defendant 
for the negligence of the notary it employed, and through 
whose instrumentality recourse was lost against the endorser. 

The sole point here is, whether the defendant is liable for 
the negligence, inefficiency and carelessness of the notary, 
acting asits agent. The question has often been determined 
in other courts, but the decisions are so conflicting and 
contradictory, that it cannot be said that any rule can be 
positively deduced from the weight of authority. 

It is not doubted that it is the usual custom of banks, in 
receiving notes on deposit for collection, to hand them over 
to a notary to make demand and protest against the maker, 
and give notice to the endorser, in default of payment at 
maturity. And therefore it has been held that, where a 
party, cognizant of this custom, deposits a note for collection, 
and payment is not made when the same becomes due, and 
itis regularly delivered to a notary, and he omits to give 
notice to the endorser of non-payment, the bank, having 
discharged its entire duty, will not be responsible, but the 
remedy will be against the notary. 

The best considered case that we have met with, holding 
the banks exempt from liability, is Bellemire v. Bk. of U.S., 
1 Miles, 178, affirmed on appeal in 4 Whart. 105. It was 
there said that the bank should be regarded as having 
undertaken to collect the note in the customary mode, and 
that the holder of the note must be understood to have 
consented to the arrangement ; consequently, on default of 
payment by the maker, it became the duty of the bank to 
call to its aid the notary, and entrust to him the performance 
of whatever was necessary to secure the responsibility of the 
endorsers. And it was moreover declared that the notary 
being a public officer, he and his securities on his official 
bond as notary, were liable to the parties injured by his 
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neglect, but not the bank or person who directly employed 
him. And this decision has been followed in many cases, 
though not always for precisely the same reasons—Hasgt 
Haddam Bk. v. Scovil, 12 Conn. 303; Warren Bk. v. Suf 
folk Bk., 10 Cush. 582; Citizens’ Bk. v. Howell et al., 8 
Md. 580; Bowling v. Arthur, 34 Miss. 41; Hyde v. Plant. 
ers’ Bk., 17 La. An. 560. 

But, on the other hand, the bank is held liable for all the 
acts and omissions of the notary or other agent to whom it 
delivers the notice. The leading case on this side of the 
question is Allen v. Merchants’ Bk., 22 Wend. 215, in the 
New York Court of Errors and Appeals, where the whole 
subject is most elaborately considered, and discussed with 
masterly ability by Senator Verplanck. In the course of his 
opinion, that learned jurist said : 

“Tt is well settled in this State that there is an implied 
undertaking by a bank or banker receiving negotiable paper, 
deposited for collection, to take the necessary measures to 
charge the drawer, maker or other proper parties, upon the 
default or refusal to pay or accept—Smedes v. Bk. of Utica, 
20 Johns. 372; s. c. in this court, 8 Cow. 663; McKinster 
v. Bk. of Utica, 9 Wend. 46; 11id. 473,s.c. The ground 
of this rule is that the acceptance of negotiable paper thus 
deposited for collection, forms an implied undertaking to 
make the demands and give the notices required by law or 
mercantile usage for the perfect protection of the holder’s 
rights against all previous parties; for which undertaking 
the use of the funds thus temporarily obtained or of the 
average balances thereof for the purposes of discount or 
exchange, forms a valuable consideration. Had we no ex- 
press authority on this head, I should hold the acceptance 
by a bank of paper for collection from a customer, in the 
usual course of his business, as sufficient evidence of a valu- 
able consideration. The whole ordinary business of a bank 
with its dealers is one of mutual profit or accommodation, 
and it must be taken together (unless some part is separated 
by express understanding), and it is not for a bank to allege, 
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or for a court to consider, that a collection in a particular 
place must be regarded asa gratuitous favor. If accepted 
at all, the general profits and advantages of the business, of 
which this may, perhaps, be an unproductive part, form a. 
good consideration for the undertaking. This, however, is 
not an open question, after the decision of this court in the two 
cases against the Bank of Utica. What, then, is the ordinary 
undertaking, contract or agreement of a bank with one of 
its dealers, in the case of an ordinary deposit of a domestic 
note or bill, payable in the same town, received for collection ? 
It is a contract made with a coporate body having only a 
legal existence, and governed by directors, who can act only 
by officers and agents; or if it be with a private banker, he 
too is known to carry on his business by clerks and agents. 
The contract itself is to perform certain duties necessary for 
the collection of the paper, and the security of the holder. 
But neither legal construction, nor the common understand- 
ing of men of business, can regard this contract (unless 
there be some express understanding to that effect) as an 
appointment of the bank as an attorney or personal represen- 
tative of the owner of the paper, authorized to select other 
agents, for the purpose of collecting the notes, and nothing 
more. There is a wide difference made, as well by positive 
law as by reason of the thing itself, between a contract and 
undertaking to do a thing, and the delegation of an agent 
or attorney to procure the doing the same thing—between 
a contract for building a house, for example, and the ap- 
pointment of an overseer or’ superintendent, authorized and 
undertaking to act for the principal, in having a house built. 
The contractor is bound to answer for any negligence or 
default in the performance of his contract, although such 
negligence or default be not his own, but that of some sub- 
contractor or under-workman. Not so the mere representa- 
tive agent, who discharges his whole duty if he acts with 
good faith and ordinary diligence in the selection of his 
materials, the forming his contracts, and the choice of his 
workmen. Now, in the case of the deposit for collection of 
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a domestic note, or bill payable, in the same town, no one 
can imagine that this, instead of being a contract with the 
bank to use the proper means for collecting the paper, is q 
mere delegation of power to act as an attorney for that pur. 
pose. If this were so, and it should happen that by the 
fraud, the carelessness, or the ignorance of a clerk or teller, 
the only responsible parties were discharged, or the note 
itself lost or destroyed, it would be a sufficient defence for 
the bank if it could show that the directors had employed 
ordinary care and caution in selecting their officers, or any 
similar defence which would be good in the mouth of an 
attorney in fact, or a steward acting in good faith for his 
principal who has been defrauded in any transaction. If 
such were the understanding of this business, and the mer. 
chant had to look to the responsibility of the teller or clerk 
through whose hands his paper may pass, and not to that of 
the bank who employs them, few deposits for collection 
would be made, and it would soon be found expedient to 
deal only with banks or bankers who would guarantee their 
officers. But the natural understanding of men of business 
is surely not this; it is of an implied agreement with the 
bank itself, of whose officers and agents they have no 
knowledge, and with whom they have no privity of contract.” 

And in the Montgomery Co. Bk. v. Albany City Bk., 7 N. 
Y. 459, it is laid down with great clearness and emphasis, 
that “ when a bank receives from the owner a bill for collec- 
tion, payable either at the place where such bank carries on 
its business, or at some distant place, it thereby becomes the 
agent of the owner for the collection, and in the discharge 
of its obligations as such, if the bill has not been accepted, 
it-is bound to present the same for acceptance without un- 
reasonable delay, as well as to present the same for payment 
when it becomes payable; and if not accepted when pre- 
sented for that purpose, or not paid when presented for 
payment, it must take such steps, by protest and notice, as 
are necessary to charge the drawer and endorser, or it will 
be liable to its principal, the owner, for the damages which 
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the latter sustains by ‘any neglect to perform such duties, 
unless there be some agreement to the contrary, expressed or 
implied.” And in Commercial, Bk. v. Union Bk., 1 Kern. 
203, this is declared to be the established law, and no longer 
an open question. The same doctrine is held in Thompson 
v. Bk. of the State, 3 Hill, § 77; Reeves et al. v. State Bk., 
8 Ohio St. 465; Am. Ex. Co. v. Haire et al., 21 Ind. 4; 
Bk. of Montgomery v. Knox & Co., 1 Ala. 148 ; Bk. of Mo- 
bile v. Huggins, 3 id. 207; and to the same effect, Taber v. 
Perrot et al., 2 Gall. 565, per Story, J. And this is the settled 
law in England—Van Wart v. Wooley et al., 10 Eng. Com. 
L. 145; Mackersy v. Ramsey et al., 9 Cl. & Finn, 818, H. 
of Lords. 

If the subject of the controversy were a foreign bill of 
exchange, it might present an entirely different aspect; but 
it is a negotiable promissory note. A mere private person 
could have made the demand and given the notice, and the 
employment of a notary was not necessary. Our statute 
authorizes and permits a notary to act, but does not require 
his official action to the exclusion of any other individual. ° 

The defendant having appointed the notary by the year, 
and required a bond for the faithful performance of his 
duties, made him its agent and an officer of the bank. 
Upon recognized and general principles, the principal is 
“held liable to third persons in a civil suit for frauds, de- 
ceits, concealments, misrepresentations, torts, negligences, 
and other malfeasances or misfeasances, and omissions of 
duty of his agent, in the course of his employment, al- 
though the principal did not authorize, or justify, or partici- 
pate in, or, indeed, know of such misconduct, or even if he 
forbade the acts or disapproved of them’’—Sto. Agen. § 452. 

The notary, in this instance, was not acting in the charac- 
of an independent officer, in the discharge or execution of a 
duty devolved upon him by law, but as the agent of the de- 
fendant. 

The judgment is reversed and the cause remanded. The 
other judges concur. 
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Marc Gavtier, Appellant, v. Louis Howarp e¢ als., Re. 
spondents. 


Limitations—Adverse Possession.—A.,a minor feme covert, in 1842, joined 
with her husband in a conveyance to B. of land held by A. and B. with oth. 
ers, as tenants in common, for the purpose of concentrating the title, in oy. 
der to eject an intruder. In 1846, B. and the other co-tenants made a parol 
partition of the land, disregarding the rights of A., and took possession of 
their several allotments. In 1847, A. and her husband made a deed to G., 
disaffirming the deed of 1842. The husband died in 1849. Held, that after 
the partition the possession by the co-tenants uniting therein became ad. 
verse to all the world, and that from the death of the husband of A. in 1849, 
the statute commenced to run against the grantee of A. 


Appeal from St. Louis Land Court. 


Whittelsey with P. C. Morehead, for appellant. 
Garesché § Mead, for respondents. 


Homes, Judge, delivered the opinion of the court. 


The title to the land conveyed by Margaret Bequette to 
Genevieve Howard, in 1817, bounded “eastwardly on the 
road which passes along the Mississippi,” situated in block 
43, in the town of St. Louis, was admitted to have been vest- 
ed in her at the date of her death in 1826. She left eight 
heirs. In 1846, these heirs (with the exception of one named 
Sophie, wife of Paul Mayet) made a verbal partition of the 
lot among themselves, and each one took possession of his 
several part, and this partition was confirmed by deeds duly 
executed between them in 1847. In 1842, some of these 
heirs, Paul Mayet and wife included, had conveyed their 
interest in the lot to Louis Howard, in order to concentrate 
the title in him, for the purpose of ejecting an intruder, by 
suit. Sophie Mayet being a minor, her.deed was voidable; 
and after coming of age, in 1847, she avoided it by joining 
with her husband in a conveyance of her interest in this lot 
to the plaintiff, and on this title the plaintiff sues. 

She had not been a party to the partition, but the other 
heirs had divided the whole lot among themselves, and taken 





MARCH TERM, 1866: 69 





—— Gautier v. Howard et als. 





a distinct and several adverse possession of the part assigned 
to each, and they held them afterwards adversely to each 
other and to all the world. The evidence was sufficient to 
show an actual ouster of the other tenants in common—Ang. 
Lim. 457, 470. 

At this date, Sophie Mayet was under the disability of cov- 
erture, which was removed by the death of her husband in 
1849, and then the statute of limitations began to run against 
her and the plaintiff holding under her, if not before. 

The evidence tended to show that the defendant Howard, 
at this time, had the actual adverse possession of whatever 
portion of the land in controversy had been formed by accre- 
tion on block 48, if indeed the accretion belonged at all to 
the lot inherited from Genevieve Howard, whose title was 
pounded eastwardly by aroad running along the Mississippi, 
and not by the river; on which point it is unnecessary to 
give an opinion here. The possession which the defendant 
had was unquestionably adverse to all the world. 

There was some evidence that the whole accretion had 
been formed since the date of the partition. The defendant 
Howard had had possession for sixteen or eighteen years be- 
fore the suit. 

The court instructed the jury, that if the defendant had 
been in the peaceable, quiet, adverse and continuous posses- 
sion of the premises in dispute for more than ten years prior 
to the institution of the suit, they would find for the defend- 
ants; and the defendants had a verdict. The instruction 
was correct. . 

The plaintiff objects to it on the ground that Louis How- 
ard being a trustee, the possession did not become adverse 
until he had rejected his trust. It is a sufficient answer 
to this, that the deed of the minor Sophie Mayet, made in 
1842, was voidable, and had been avoided in 1847 by her 
conveyance to the plaintiff. 

The plaintiff further objected to the admission in evidence 
of a deposition and the petition of Marc Gautier, plaintiff, in 
another suit, on the ground only of irrelevancy. This evi- 
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dence was relevant for some purposes, and the objection of 
irrelevancy alone was not well taken. 

We discover no good reason for reversing the judgment; 
it will therefore be affirmed. The other judges concur. 


Henry L. Parrerson, Respondent, v. MARGARET Fagan ef 
al., Appellants. 


1. Lands— Public Schools—Survey.—The survey and setting apart to the use 
of schools, by the Surveyor General, of a lot reserved for the use of schools 
by the acts of Congress of June 18, 1812, January 27, 1831, and May 2, 
1824, passed to the Schools the title of the United States. The acts of Con. 
gress and the survey are equivalent to a patent, and all previous steps re. 
quired by law are to be presumed. No limitation as to the time of the sur. 
vey was prescribed by the act of May 26, 1824. 

2. Depositions in perpetuam—Notice.—The statute R. C. 1825,"p. 617, in rela. 
tion to the perpetuation of testimony, required that the notice, when given 
by publication, should be published once a week for one month, at least two 
months previous to the day of taking the depositions. A deposition to per. 
petuate testimony, although recorded, which does not show such notice, can- 
not be read in evidence. In case of depositions taken in perpetuam, the forms 
of the law under which they are taken must be strictly pursued, or they can- 
not be read in evidence. Under the act R. C. 1825, p. 617, it must appear that 
“the questions and answers were reduced to writing, as near as possible, in 
the words of the witness,” that the deposition was distinctly read over to said 
witness, and that the deposition was forwarded to the clerk of the Circuit 
Court within thirty days, for the purpose of being recorded. 

. Lands — Concessions — Evidence. — A concession of alot by the French or 
Spanish Governments, is of itself no evidence to prove a title by virtue of 
inhabitation, cultivation and possession prior to the 20th December, 1803. 

4. Conveyances — Evidence. — An instrument affecting lands, the execution of 
which is not proved in accordance with the statute, is not entitled to be re- 
corded, and a certified copy of the record is not admissible in evidence. 

5. Evidence—Hearsay.—The affidavits of persons who are competent witness- 
es in a suit, are inadmissible as evidence. 

6. Evidence — Instrument — Alterations. — An instrument appearing upon its 
face to have received material alterations, cannot be admitted in evidence 
until the alterations are explained. 

[Patterson v. Butler et als., on same facts, affirmed.] 





Appeal from St. Louis Circuit Court. 
Jewett, E. B. Ewing and G. P. Strong, for appellant 


I. The assignment and survey in question, made in 1837, 
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were not in accordance With the then existing laws. This court 
has decided that a certificate of confirmation issued by Hunt’s 
successor in 1839, could not be read in evidence to establish 
title in the claimant. Defendants insist, therefore, that the 
survey in question could not be read in evidence against de- 
fendants, claiming title by virtue of the act of Congress of 
13th June, 1812. No descriptive list, as contemplated by 
the act of Congress of 26th May, 1824, had been shown, and 
nothing shown to explain the reason why the Surveyor Gen- 
eral had not surveyed the land in question within the time 
required by law. 

II. Plaintiff’s objection to the depositions in perpetuam— 
to-wit, the want of notice—presents two questions, viz: Was 
the plaintiff, or those under whom he claims, in a condition 
toinsist upon notice? * * * * 

It was admitted that due search had been made, and no 
other notice could be found. Moore swears that he had seen 
two notices. Defendants insist that, so far as notice was 
concerned, this was sufficient and more than could have been 
required by reasonable minds. In the case of Garwood v. 
Dennis, 4 Binn., Pa., the Supreme Court, in deciding that 
recitals in ancient deeds are evidence against all persons of 
the existence of a former deed, of the loss of which some evi- 
dence had been given, say, that “ necessity, either absolute 
or moral, is a sufficient ground for dispensing with the usual 
rules of evidence.” —*A fter the lapse of thirty years from the 
execution of a deed, the witnesses are presumed to be dead. 
It is a rule adopted by common convenience, and founded 
upon the great difficulty of proving the due execution of a 
deed after an interval of many years’”—9 Pet. 663; 4 Wheat. 
213; 4 Cond. 426; Doe v. Deakin et al., 14 Eng. Com. Law, 
369. 

But was the plaintiff in a condition to insist on notice ? 
We contend not. In the case of Braham v. Debrul, 1 Ala. 
14, the Supreme Court say, that “if it appears that no in- 
jury can possibly result from the omission to give notice, the 
courts have as uniformly held, that it shall not exclude the 
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deposition.” —1 Wright, 513; 1 Bibb, 89; Overton v. Lackey 
et al., 1 Cook, 196; Bustard v. Gates & wife, 4 Dana, 429: 
8 Binn. 26. 

But supposing that some irregularities were apparent upon 
the face of these proceedings, it might be presumed, since 
more than twenty years had elapsed, that the necessary no. 
tices were given, and the proceedings of the court and com. 
missioner were in due form—Barnett’s Exec’r v. Tarrence, 
23 Ala. 463; Grant’s Adm’r v. Phillips, 23 Ala. 275; 2 La, 
Ann. 509, 503; 27 Mo. 579; and authorities before cited. 

III. Defendants insist that the affidavit of Skinner was 
competent and relevant, Ist, to prove that he was agent of 
the parties concerned in perpetuating this evidence; 2d, that 
as agent he gave due notice ; 3d, to prove what kind of no- 
tice was given, whether by publication or otherwise; 4th, 
whether or not any person was known to be interested, so 
the court might be enabled to judge what kind of notice 
should be given, if any, to prove that the depositions were 
taken according to, and in compliance with, the statute—R. 
C. 1825, p. 630, § 834; 3 Marsh. 558; 5 Dana, 343; 1S. & 
M. Ch. 37. 

iV. Paschall’s affidavit was competent and relevant to 
prove the fact, that the petition and notice of English were 
published in his paper in 1829. 

Defendants insist that upon the whole case, as presented 
by the records of St. Louis county, in connection with Skin- 
ner’s and Paschall’s affidavits, and also the testimony of 
Moore, who has been in possession of a large and valuable 
portion of said common-field lot, claiming under the same 
title as the defendants, since 1831, more than thirty years, 
that the testimony of Dodier and Baccané ought to have 
been received in evidence in this cause. Defendants, in this 
connection, refer to 6 Ark. 401; 3 Dane Abr. 373; 4 Maul. 
& Sel. 486, 497; 3 Day’s Ca. 308; 10 Mod. 15; 6 Esp. 87; 
6 Pet. 729; 4 Dana, 205; 3 Conn. 171; 16 id. 588 ; Breese, 
256; 12 Ills. 272; 2 Scam. 10; 1 Gilm. 64; Peak’s Ev. 67, 
68; 2 Dessaus. 456; Riley, 102; 2 Bosw. 267; 5 Ala. 202; 
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3 Marsh, 558; 5 Ala. 290; 7 Ala. 630, 652, 927; 4 Dev. 
180; 2 Yerg. 108; 4 Sandf. Ch. 633; 27 Mo. 452; 17 Eng. 
Com. L. 800; 15 id. 150; 14 id. 869; 6 Cow. 178 ; 4 Wend. 
217; 83. C. 283; 1 Spear, 191. 

VI. & VII. The petition of Chartrau, and concession to © 
him by Cruzat, and Chartrau’s written acknowledgment of 
sale of the land to Mackay, were competent evidence as title 
papers, they being more than thirty years old—R. C. 1855, 
p. 733, § 58, and authorities before cited. 

VIII. The court erred in rejecting Chartrau’s agreement 
and acknowledgment of sale to Mackay—1. Because, prior to 
1816,.at which time the common law was introduced by stat- 
ute in this State,a verbal sale of real estate would pass 
title. Although it was not a deed, it was sufficient to pass 
all the title in Chartrau to Mackay. 2. The alleged interlin- 
ing was no objection to its being read in evidence—9 Cranch, 
28; 8 Cond. 244. 

IX. & X. The certified copy of certain extracts from 
Hunt’s minutes, relating to the occupation and cultivation 
of the land in controversy prior to December, 1803, were ad- 
missible to show the possession of the land. 





T. T. Gantt, for respondent. 


I. The assignment to the Schools; the deed of the corpo- 
ration to Mary and Margaret Thomas; their deed to Mar- 
tin Thomas and Henry L. Patterson, trustees; the death 
in 1848 of Martin Thomas ; the possession of the premises 
by the defendants; the agreement as to value; and the ad- 
mission that the premises were included both in the bounda- 
ries of the land assigned to the Schools, and in the bounda- 
ries of the land conveyed by the Schools to Mary and Mar- 
garet Thomas, made out a complete prima facie title. 

II. The defendants did nothing to impeach this title. 
There is nothing whatever that can be supposed to have any 
such effect, except the testimony (so called) of Dodier and 
Baccané. This testimony purported to have been taken in 
1829, upon a dedimus, issued on an application to the judge 
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of the St.Louis Circuit Court, of Thomas English. It was 
in evidence that the following notice was published in the 
** Missouri Republican” once, and no more, on the 19th of 
May, 1829: 

** To all whom it may concern.—Notice is hereby given, 
that on the 27th and 28th days of July, and on the 28th and 
29th days of August next, at the office of the clerk of the 
Circuit Court of the county of St. Louis, and on the 30th and 
31st days of August next, at the office of the clerk of the 
St. Charles Circuit Court, in St. Charles, between the hours 
of eight o’clock in the forenoon and six in the afternoon of 
each of said days, 1 shall take the deposition of witnesses 
named in the annexed petition, and others, to prove and 
establish the facts in said petition alleged as intended to be 
proved, under and by virtue of a commission issued pursu- 
ant to an act directing the mode of perpetuating testimony 


in this State.—St. Louis, May 19, 1829. 
THOMAS ENGLISH.” 


The statute in force in Missouri in 1829, on the subject of 
perpetuating testimony, is found at p. 616 and following of 
the Acts of 1825 (R.C.) On p. 617, it is declared to be 
“the duty of the person or persons praying for a dedimus for 
the purposes before mentioned, before proceeding to take the 
deposition or depositions, to give one month’s previous no- 
tice, with a copy of the petition, to each and every person 
that may be known to be interested in the matter to be the 
subject of the deposition or depositions, or to his, her or their 
attorney ; or, in case the person be a married woman, the no- 
tice to be served on her husband; or if a minor, to be served 
on his or her guardian ; or if he or she should have no guard- 
ian, or the guardian should be interested, then a guardian 
to be chosen by the court for that purpose; and the said no- 
tice shall contain information,” &., &. ‘Or, in lieu of 
written notice, he, she or they shall cause the notice, in form 
as afore-mentioned, with a copy of the petition, addressed to 
whom it may concern, to be published once a week for one 
month, which shall be at least two months previous to the 
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day of taking such depositions, in at least one of the public 
newspapers printed in this State.” , 

9, * * * “And all the questions and answers slrall 
be reduced to writing and included in such deposition. And 
the deposition being reduced to writing in the English lan- . 
guage, or the language of the deponent [if he] does not un- 
derstand the English language, and, moreover, as near as 
possible in the very words of the witness, and distinctly read 
over to said witness, and subscribed by such witness, the said 
justice of the peace shall,” &., &c., “certify the same depo- 
sition,” &c. : 

§ 8 declares that such depositions, “ taken in manner and 
form, and certified as in this act before mentioned, * * * 
may, in case of death, * * * be used as evidence in any 
case to which it may relate. Provided, that nothing in this 
act contained shall be so construed as to prevent any and all 
legal exceptions being made and allowed to the reading of 
such deposition on any trial, at law or in equity, in which 
the same may be introduced as evidence.” 

There are three fatal objections to the admissibility, under 
the statute, of these depositions. 1. Nosuch notice as the 
statute requires appears to have been given. The only at- 
tempt at notice was by publication, and there was only one 
publication. The statute requires four, at intervals of a 
week. 2. The statute requires the “questions and answers 
to be reduced to writing, and included in such deposition.” 
3. The statute requires the deposition thus carefully taken, 
“in the very words of the witness,” “to be distinctly read 
over” to him; it is then to be subscribed and sworn to, and 
certified. 

The deposition appears in a narrative form, and it appears 
that neither witness could sign his name. It does not appear 
that the deposition, after being written down, was read to the 
witnesses. Everything required by the statute must appear 
affirmatively, or else the presumption is against the deposi- 
tion—Bell v. Morrison, 1 Pet. 851, 855; Harris v. Wall, 7 
How. 704. 
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The testimony of Blackman simply proves that there was 
only one publication of the notice. The affidavit of Skinner 
was incompetent: what he stated was indeed irrelevant; 
but, if it had been relevant, he should have been examined 
either on notice to the plaintiff, or produced in open court, 

The affidavit of Mr. Paschall may be dismissed in as few 
words. The statute (R. C. 1855, p. 180, § 1) never intended 
to allow any one but the publisher of a paper during the 
time when the publication took place, to make an affidavit, 
which may be read in evidence by virtue of its provisions. 

The copy of the contract between Chartrau and Mackay, 
and the original itself, were both before the Circuit Court, 
The court excluded them from its consideration, on two 
grounds: 1. The contract was entirely irrelevant, Chartray 
not being shown to have any interest in the land in contro. 
versy. 2. The original contract bore on its face palpable 
proof of corrupt alteration; and it did not appear to have 
been executed by Chartrau. No explanation was offered, 


and no testimony given, in this connection. 


Homes, Judge, delivered the opinion of the court. 


This was an action of ejectment, to recover possession of a 
lot situated within the U. S. survey No. 3003 of St. Louis 
lands. The plaintiff claimed title under a survey and desig- 
nation to the St. Louis Public Schools. The answers merely 
denied the wrongful entry and the plaintiff’s right to the 
possession. 

The plaintiff relied upon the survey and assignment of the 
land contained in the survey No. 3003 to the Schools, made 
in 1837, and upon the acts of Congress vesting title under 
said survey. 

The defendants objected to the admission of this survey 
and designation, on the ground that it was no compliance 
with the act of Congress of the 26th of May, 1824, so as to 
confer title on the Schools. They relied also upon a supposed 
confirmation by the act of Congress of June 13, 1812, on the 
ground of inhabitation, cultivation or possession of the com- 
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mon-field lot in question*by one James Mackay, prior to the 
90th of December, 1803. In support of this claim of title, 
they offered in evidence— 

1. Certain depositions in perpetuam, taken under the stat- 
ute of 1825, together with a certified copy of the record of 
the same from the office of the recorder of the county of St. 
Louis, having no notice attached thereto or recorded there- 


with. . 
2. Certain affidavits respecting the notice and the publica- 


tion thereof, with the testimony of a witness in relation to 
his examination of the files of the “Republican” newspaper 
for a publication of notice therein. 

3. A Spanish concession to Joseph Chartrau, dated April 
99, 1778, together with a certified copy of the same from the 
office of the recorder of said county, as recorded in 1818, as 
tending to show occupation, cultivation and possession prior 
to 1808, and a claim of title. 

4. A contract between Joseph Chartrau and James Mac- 
kay, dated August 24, 1804, with a certified copy of the same 
from the recorder’s office of said county, as recorded in 1818, 
the original of which appeared on its face to have been ma- 
terially interlined in another handwriting and a different ink, 
without any explanation thereof. 

5. A certified extract from Recorder Hunt’s Minutes of 
Testimony, taken July 30, 1825, under the act of Congress 
of May 26, 1824, together with a copy of a letter of the Sur- 
veyor General to the Commissioner of the General Land Of- 
fice, as tending to show that the survey and designation of 
' the lot contained in survey No. 3003 to the Schools was im- 
properly made, so late as the year 1837, and gave no title to 
the Schools. 

All these documents were excluded. There were no in- 
structions. 

The questions presented by the exceptions taken will be 
considered in their order. And first, as to the survey and 
designation of this land to the Schools. This matter may be 
regarded as settled and determined by the former adjudica- 
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tions of this court. In Kissell v. Public Schools, 16 Mo. 553, 
the subject was thoroughly examined, and it was decide 
that the acts of Congress of 1824 and 1831, and a survey off- 
cially made, under instructions from the General Land Office, 
designating and setting apart a particular lot to the Schools, 
passed to them the whole title of the Government, legal ang 
equitable. The acts and the survey were considered as equiy. 
alent to a patent, where all previous steps required by lay 
before its emanation are to be presumed. The fact that the 
survey was made after the year 1831 was not deemed mate. 
rial. It was held that the survey and the act of 1831 showed 
a legal title in complete form, and that it devolved on the 
adverse party to show a better title, or that the title thus set 
up against him was null and void. It is contended that this 
survey is null and void, for the reason that the authority of 
the Surveyor General to make it, in 1837, had expired. No 
definite limitation of the time is prescribed by the act of 
1824 ; but it is made the duty of the Surveyor General to 
proceed, ‘immediately after the expiration” of the term al- 
lowed for proving claims before the Recorder of Land Titles, 
to make the proper surveys and designations to the Schools; 
and the Recorder, “so soon as the said term shall have ex. 
pired,” was to furnish the Surveyor General with a list of 
the lots so proved before him, “to serve as his guide in dis 
tinguishing them from the vacant lots to be set apart” to the 
Schools. These proved lots are not to be set apart to the 
Schools. Vacant lots only can be so set apart and surveyed 
and designated for the Schools. But it does not by any 
means follow, that all lots not so proved are to be considered 
as vacant lots, and subject to be assigned to the Schools. It 
has been uniformly held, that the fact of inhabitation, culti- 
vation, or possession, and the location and boundaries of the 
lot, may be proved in the courts by any competent evidence, 
and that such lots were confirmed by the act of 1812, direct- 
ly, presently, and by its own immediate force. A survey and 
designation of such a lot to the Schools would be unques- 
tionably null and void; and when such proof shall be made, 
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the survey and designation to the Schools will be completely: 


rebutted and avoided. The power and duty of making these 
official surveys belong to the executive department of the 
Government. Whether or not there can be any limit to its 
exercise, in point of time, short of exhaustion in a full exe- 
cution of the power and a complete performance of the duty, 
it will be unnecessary for us to undertake to determine now; 
but we are of opinion that both the power and the duty still 
existed in 1837, when this survey was made. 

As to the depositions in perpetuam, there can scarcely be 
any room for doubt that they were properly excluded. The 
statute expressly required that the notice, when given by 

ublication, should be published ‘once a week for one 
month,” which should be at least two months previous to 
the day of taking such depositions. No such publication was 
shown by the evidence ; on the contrary, it tended strongly 
to show that the notice had never been inserted but once. 
Neither the certificate of the clerk nor the deposition showed 
that the “questions and answers” were reduced to writing 
“as near as possible in the very words of the witness”; nor 
that the deposition was “ distinctly read over to said wit- 
ness”; nor doves it appear that the depositions were “ for- 
warded to the clerk of the Circuit Court within thirty days,” 
for the purpose of being recorded. They were not in fact 
recorded until more than eighteen months after they were 
taken. All these things were required by the words of the 
statute—R. C. 1825, p. 617. 

The rule must be considered as established beyond ques- 
tion, that, in case of depositions taken in perpetuam, the 
forms of the law under which they are taken must be strictly 
pursued, or they cannot be read in evidence—1 Greenl. Ev. 
§552. “The authority to take depositions in this manner 
has always been construed strictly,” says Mr. Justice Story, 
“and therefore it is necessary to establish that all the requi- 
sites of the law have been complied with, before such testi- 
mony is admissible’’—Bell v. Morrison, 1 Pet. 851. And of 
this there must be distinct proof: no just presumption can 
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be made in favor of it. The authority of the magistrate mug 
appear on the face of the instrument, and what must so ap. 
pear cannot be supplied by parol proof—Harris v. Wall, 7 
How., U.S. 704. The notice is the most material thing of 
all. The proceeding is one against strangers who can be no 
otherwise parties to it, and by force of the statyte itself 
Without notice, there is no opportunity for cross-examing. 
tion, and the statements ‘made are mere hearsay. Where 
the notice is by publication, it must be made in strict accord. 
ance with the statute. A publication by one insertion only, 
when the law required as many as four, was no better than 
no publication at all. Even in case of a sale under an orédi- 
nary deed of trust, where a continuous publication is requir. 
ed, one insertion will not be sufficient—Stine v. Wilkison, 
10 Mo. 75. In Bell v. Morrison, the deposition was exclud- 
ed because the certificate of the officer did not state that the 
deposition was reduced to writing “in his presence.” The 
same strictness would exclude this deposition for the reason 
that the certificate did not state that the depositions, when 
reduced to writing, were distinctly read over to the witness. 
es, and also for the reason that the questions and answers 
were not “reduced to writing, and included in said deposi- 
tion.” Itis equally clear that the express requirement of 
the statute, that the deposition should be forwarded within 
thirty days to the clerk of the Circuit Court for record, was 
not strictly complied with. The clerk who took the deposi- 
tion was also the ez officio recorder; but, though the deposi- 
tion remained in his possession, the result is the same; for 
it is evident that the duty was not performed, whatever may 
have been the reason. The want of a proper publication of 
notice may have been the very reason of the omission; and 
it would be a sufficient reason. 

It is argued that the officer had jurisdiction and authority 
to take the deposition, and that being taken under an order 
of court upon a petition presented for the purpose, under the 
statute, the proceeding was in some sort judicial in its nature, 
and that everything necessary in respect of notice, and other 
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mere formalities, ought-therefore to be presumed to have 
been rightly done. This principle has been recognized in 
certain cases, in respect of judicial proceedings of courts of 
general jurisdiction, and in support of juflicial sales therein, 
where the proper parties were before the court, or where an 
actual service or citation must have been made, or might 
have been waived—Gibson v. Foster, 2 La. Ann. 508. But 
this was not a judicial proceeding of that kind. Here, there 
could be no party defendant without notice, or an actual ap- 
pearance. But this doctrine is not applied to courts of lim- 
ited and special jurisdiction, much less to a mere commission 
to take a deposition tw perpetuam. In Grignon v. Astor, 2 
How., U.S. 319, it was said by Baldwin, J., that where a 
court is so constituted that its judgment can be looked 
through for the facts and evidence which are necessary to 
sustain it,and whose decision is not evidence of itself to show 
jurisdiction and its lawful exercise, every requisite for either 
must appear on the face of the proceedings, or they are nul- 
lities. ‘Chere is still greater reason for the application of the 
principle in a case of this kind. 

It is contended, also, that the act required notice to be 
given to those only who were interested ; that the Schools 
had then no interest in this land; and that it was not neces- 
sary to give notice to the United States. We do not see much 
force in these arguments. It is true, the Government was 
then the owner of the legal title, unless the same had been 
granted to some individual. As such, it stood in the same 
position as any private owner. The lot, if vacant, was re- 
served, and the Schools hold in privity with the title of the 
United States. 

The statute is compared with the act of Congress in rela- 
tion to the Recorder of Land Titles, which did not require 
any other notice to claimants than the act itself. This act 
was a public law, and it gave full power and authority to the 
Recorder to proceed in the manner pointed out by the act. 
His action bore chiefly on the title and the interest of the 
Government. In reference to claimants, the act itself was 
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public notice to all concerned. No particular notice wa 
required. This statute of 1825 was a public act; but it gayg 
no more power or authority than is therein expressed. It ey. 
pressly required noice as a condition precedent of the power 
and authority that were given; and the rules of legal ¢op, 
struction demand a strict compliance with all its provisions, 
It does not operate merely upon any title of the State, buj 
affects the rights and interests of private owners and claim. 
ants. It was simply a commission to take depositions in per. 
petuam, which is a proceeding in derogation of common lay; 
and such being the nature of it, it must be governed by the 
principles of law applicable to such cases. 

It was urged, also, that it might be read as an ancient doe. 
ument, or deed, in support of an ancient possession. This 
cannot avail. There is not even a plausible analogy between 
this and such a case. Neither can it be admitted as hearsay 
declarations of deceased persons, as in cases of pedigree, or 
as reputation, as in cases of ancient rights or boundaries. It 
is not offered for any such purpose, but to establish title in 
a matter of private right, where a controversy had already 
arisen. It must stand or fall as a deposition, and nothing 
else; and as such we think it was clearly inadmissible. 

It can scarcely be necessary to notice the several affidavits 
which were offered to prove notice. They were not admissi- 
ble evidence for any purpose. The persons who made them 
might have been called as witnesses. The affidavit of the 
printer was not admissible under the statute, which evidently 
relates only to the printer or publisher who makes the pub- 
lication, and in whose personal knowledge the facts are sup- 
posed to lie. Of the facts in question here, he could have no 
more knowledge than any other man might learn from an 
examination of the files of the newspaper. If a competent 
witness otherwise, he should have been called as such. 

It appears that the concession to Chartrau was offered for 
the purpose of proving an occupation, cultivation and _pos- 
session of the lot prior to 1803, with a claim of title. It 
could have no tendency to prove such fact; and as showing 
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a claim of title, it was of-no importance by itself. It did not 
appear to have come from the Spanish archives, and there 
was nothing to show that it was ever entitled to be recorded. 
It is claimed that it came within the 58th section of the “Act 
concerning evidence” (R. C. 1855, p. 733), which dispenses - 
with proof of the execution and genuineness of any writing, 
instrument, or deed, affecting real estate, where such real 
estate, or any right or interest in the same, shall have been 
claimed and enjoyed by any person by or through such wri- 
ting, instrument, or deed, for a period of ten consecutive 
years after the recording of the same. It is very questiona- 
ble whether this was such an instrument at all. No estate, 
right or interest in the land could be claimed and enjoyed 
by or through this writing alone. 

The defendants were endeavoring to show a title by con- 
firmation under the act of 1812: that title rested, and alone 
could rest, on the act and the fact of inhabitation, cultiva- 
tion, or possession, prior to 1803, actually proved. It has 
been repeatly decided, that no concession, survey, or other 
title paper, from the Spanish government, need be shown in 
such case. The bare fact of inhabitation, cultivation, or pos- 
session, is enough, together with the existence of a lot witha 
given extent and boundary. These concessions, when shown 
to have come from the proper source, have been admitted as 
evidence for some purposes, as to show the existence of a lot, 
and its location and boundaries, and the identity of the lot 
claimed with that proved to have been inhabited, cultivated, 
or possessed. But it is not an instrument which, of itself, 
gives any real estate, or any right, title or interest in real 
estate, or by or through which alone any such estate or in- 
terest could be claimed and enjoyed, otherwise than as a 
permissive possession merely, under the former government. 
There was no time after the recording of it, when any estate 
or interest in this lot could have been held, claimed, and en- 
joyed, under this paper alone. There being no proof of the 
facts necessary to give title under the act of Congress, the 
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exclusion of this document, even if by any construction it 
could be brought within that section, was immaterial. 

The paper called a contract of Chartrau with Mackay was 
rightly excluded also. It was not entitled to be recorded, 
There was no proof of its execution. It was admitted to 
have been materially interlined, without any attempt at ex. 
planation. It did not purport to convey any title, interest, 
or estate in the land in controversy. We think it was wholly 
inadmissible on the issues made. 

The certified extract from Recorder Hunt’s minutes, con- 
taining the testimony of two witnesses, not in proof of any 
particular lot in claim, but in relation to the St. Louis prai- 
rie common-field in general, and giving the order of the 
several lots, with the names of the respective cultivators, 
prior to 1803, was offered in evidence by the defendants, as 
it is stated, for the purpose of showing that the survey and 
designation of this lot to the Schools, in 1837, was improp- 
erly made, and gave no title. It is not apparent how it was 
conceived that this document could have any such tendency. 
The only thing contained in it which could. be imagined to 
have any bearing on the lot in controversy, was the bare 
mention of the name of one Viferenne, as a cultivator be- 
tween Condé and Guion, at some period prior to the change 
of government. It does not show that Viferenne, or any 
one else, ever claimed or proved this lot before Recorder 
Hunt. The witness stated that the persons named in the list 
owned and cultivated these several field lots “forty years 
ago and upwards,” and that “ they continued under cultiva- 
tion for many years.” Notwithstanding all that is here 
stated, this lot may have been abandoned, and left vacant, 
long before 1803. The survey and designation were at least 
prima facie evidence that the lot had become vacant. There 
is nothing in this paper which tends in any way to rebut that 
presumption, much less to show that the Surveyor General 
had no authority to make the survey and designation. This 
being so, it becomes wholly unnecessary to consider for what 
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purposes, or to what extent, these minutes of testimony may 


be admissible in evidence in any case. We think this docu- 
ment, as well as the letter of the Surveyor General, offered 
for the same purpose, were properly excluded. 

There being no material error in the action of the court 
below, the judgment will be affirmed. Judge Wagner con- 
curs; Judge Lovelace absent. 





Joan Dertz, Respondent, v. Mounp Crry Mutua Fire anp 
LirE INSURANCE Company, Appellant. 


Insurance—Policy—Conditions.—The terms of a policy provided, that it 
should be void in case of any other insurance not mentioned or endorsed 
on the policy, or in case of any subsequent insurance without notice to thé 
insurer*and endorsed upon the policy, or the notice acknowledged in 
writing. Such stipulations were a condition precedent to any right of 
recovery upon the policy. Where the application stated that an insurance 
then on the property would expire at a certain date, and would not be 
renewed, and the insured subsequently renewed said insurance, having 
violated the conditions, he cannot recover upon the policy. 


Appeal from St. Louis Circuit Court. 


The facts sufficiently appear in the opinion. 


The plaintiff asked and the court gave the following in- 
structions : 

1. If the jury believe from the evidence that the plaintiff 
lost by fire, as charged in the petition, the property therein 
described, and that said property was of the value of six 
thousand dollars or more, and that all subsequent insurance 
was notified by plaintiff to defendant, and assented to in 
writing by the defendant or its duly authorized agent, then 
they will find for the plaintiff the amount claimed in the 
petition, and interest thereon from the 28th day of Decem- 
ber, 1858. 

2. If the jury find from the evidence that the plaintiff lost 
by fire, as charged in the petition, the property therein de- 
scribed, and that said property so destroyed was worth over 
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four thousand dollars, and less than six thousand dollars ; 
and that all subsequent insurance was notified by plaintiff 
to defendant, and assented to in writing by defendant or its 
duly authorized agent, then they will find for the plaintiff 
' the amount of such loss over four thousand dollars, and 
interest thereon from the 28th day of December, 1858, not 
exceeding the amount of the policy. 

8. If the defendant consented to receive the insurance 
premium after the fire, and after notice of such subsequent 
insurance, a subsequent tender and offer to return this in- 
surance premium can avail it nothing. 

4. The authority of the agent is limited, not by the in- 
structions he may receive from his principal, but by the acts 
which he performs, or undertakes to perform, within the 
general scope of what third persons may have good reason 
to believe to be his authority. 

5. If Hulse, as the agent of the defendant, undertook to 
procure the written assent of defendant to such subsequent 
insurance, and by his acts as such agent held out to plaintiff 
that he had procured such assent, the defendant is bound by 
this, and cannot deny such notice. 

To the giving of all and each of said instructions the de- 
fendant then and there objected and excepted. 

The defendant asked and the court gave the following 
instructions : 

1. If the jury find from the evidence that the thirty-six 
dollars collected as an assessment from the plaintiff was col- 
lected by mistake, and that defendant, upon discovering the 
mistake, tendered the said thirty-six dollars back to the 
plaintiff, then the said original collection of said assessment 
has no effect upon the issues and merits of this case. 

2. If the jury find that on the 30th day of January, 1858, 
the plaintiff procured the policy read in evidence from the 
Pacific Insurance Company, for one year from and after the 
30th day of January, 1858, until the 30th day of January, 
1859, then it became the duty of the plaintiff forthwith to 
give notice of such insurance to the defendant, and have 
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the same endorsed on the policy sued on, or otherwise. ac- 
knowledged by the defendant in writing ; and if the plaintiff 
failed to procure such endorsement in writing on the policy 
sued on, or to procure the said acknowledgment thereof in 
writing by the defendant, then the policy sued on is void, 
and the jury ought to find a verdict for the defendant. 

3. The statements of Dietz to Hulse, the agent of the de- 
fendant, at the time of the application for insurance, unless 
contained in the said application, are not evidence binding 
upon the defendant in regard to any facts stated in the ap- 
plication; and any statement in the application different 
from that testified to by Hulse, the defendant’s agent, must 
control and determine the fact to be as stated in the applica- 
tion ; and by the terms of the application, the defendant is 
not bound by any statement made by the plaintiff to Hulse, 
the agent, which is not contained in the application as re- 
duced to writing, and read in evidence in this cause. 

4, The fact that Dietz notified Hulse, the agent of the de- 
fendant, at Weston, of the subsequent insurance in the 
Pacific Insurance Company, is not a compliance with the 
conditions of the policy concerning subsequent insurance ; 
and unless the jury can find from the evidence that said 
Dietz obtained from the defendant an endorsement on the 
policy sued on, of the said subsequent insurance, or an ac- 
knowledgment thereof by the defendant in writing, then the 
jury will find a verdict for the defendant. 

5. The fact that said Dietz could not read or write the 
English language has no effect or bearing upon the ques- 
tions at law in this case, but the said Dietz is and was bound 
to perform all the conditions of the insurance and of the 
policy as to warranty, and as to the endorsement of subse- 
quent insurance on the policy by defendant, or the ac- 
knowledgment thereof in writing, notwithstanding he was 
unable to read or write the English language. 

The defendant asked the following other instructions, 
which were refused : 

-1. If the jury find from the evidence that John Dietz 
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signed his name to the application for insurance under the 
policy sued on, and that it was stated in said application 
that three thousand dollars insurance in the St. Louis In- 
surance Company, policy expiring 31st January, 1858, will 
not be renewed ; and if the jury further find from the evi- 
dence that the said policy in the St. Louis Insurance Com- 
pany was renewed from the Ist of January, 1858, to the 31st 
of January, 1859, then the jury will find for the defendant 
in this case. 

2. The application is a part of the policy of insurance, 
and the plaintiff having sued on the policy, and having also 
read the same in evidence, has admitted the genuineness of 
the said application on which the policy sued on was issued. 

8. The renewal of the policy in the St. Louis Insurance 
Company, read in evidence to the jury, is conclusive evi- 
dence of the fact of such renewal, and the jury is bound so 
to regard it. 

4. The issuing of the policy by the Pacific Insurance 
Company, read in this cause as evidence to the jury, is con- 
clusive evidence of the fact that such policy was issued to 
the plaintiff, and the jury is bound so to regard it. 

5. The collection of the assessment from the defendant, 
after the fire, is not a waiver of the warranty or of the con- 
ditions of subsequent insurance as stated in the pleadings. 

6. The opinions of Hulse, given after the fire, as to the 
liability of the defendant or the grounds of the defence, are 
not any evidence competent in this cause, and the jury is 
directed to disregard them, and to give no weight to the 
statements of said opinions. 


B. A. Hill, for appellant. 


I. The plaintiff, after the making of the policy sued on, 
violated the conditions of the policy by effecting other in- 
surance in the Pacific Insurance Company, on the 30th day 
of January, 1858, without giving this defendant notice of 
such subsequent insurance, and having the same endorsed 
in writing on the policy. This is a bar to this action. 
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a. The court erred in instructing the jury that notice to 
Hulse, an agent, without procuring the written consent of 
the defendant, was sufficient to avoid the condition requir- 
ing the endorsement on the policy, or acknowledgment in 
writing—Hutchinson v. West. Ins. Co., 21 Mo. 97; 14 N. Y. 
418; 9 Cush. 470; 11 Cush. 265; 12 Cush. 144; 6 Gray, 
169. 

b. Hulse never sent any written or other notice to de- 
fendant of any subsequent insurance by Dietz. 

II. Plaintiff has violated his warranty in this, that by the 
application, which is made a part of the policy, he warrant- 
ed that he would not renew an existing insurance in the St. 
Louis Insurance Company for $3,000; and the plaintiff, not- 
withstanding his said warranty, did renew said insurance, 
on the 31st January, 1858, in the St. Louis Insurance Com- 
pany, for $3,000, and did thereby avoid the policy sued on. 

The court below erred in refusing to give the instructions 
asked upon the two foregoing propositions. The court, in 
refusing to instruct the jury that this warranty not to renew 
in the St. Louis Insurance Company was not binding on de- 
fendant, committed gross error—Nave et al. v. Home Mut. 
Ins. Co., 87 Mo. 430; 3 Seld. N. Y. 530; 3 Hill, 501. 
Materiality of warranty not material—2 Denio, 75; Nicol 
v. Am. Ins. Co., 8 Wood. & Min. C. C., U. S. 529 (1847) ; 
Murdoch v. Chen. Co, Mut. Ins. Co., 2 Com. N. Yg 210 
(1849); Kennedy v. Ins. Co., 10 Barb. 285 (1851) ; Glend. 
Wool. Co. v. Prot. Ins. Co., 21 Conn. 19 (1851) ; Sayler v. 
Nor. West Ins. Co., 2 Curt. C. C., U. S. 612 (1856) ; Car- 
penter v. Am. Ins. Co., 1 Sto. C. C., U. S. 57 (1839). 

On both points the court erred, and the judgment should 
be reversed. Party plaintiff denies that the application is 
the same one on which the policy was issued. 

III. The statement of the opinions of Hulse are not evi- 
dence, if made after the fire. The court erred in refusing 
to give the instruction (last one) that the opinions of Hulse, 
given after the fire, as to the liability of the defendant or the 
grounds of the defence, are not any evidence competent in 
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this cause, and the jury is directed to disregard them, and to 
give no weight to the statement of said opinions. After the 
fire, the rights of parties were fixed, without regard to the 
opinion of Hulse. 


IV. The agency of Hulse is well determined by the char. 
ter, by-laws and conditions of insurance, and the contract in 
the application. The opinions of third persons as to the 
agency, or power, or extent of authority of Hulse, cannot 
prevail against the plain, written contract in the application 
and policy. Collection of assessment is no defence to breach 
of warranty—5 Denio, 154. 


C. F. Burnes, for respondent. 


Homes, Judge, delivered the opinion of the court. 


This was a suit brought upon a policy of insurance. The 
defence was, first, that a subsequent additional insurance in 
another company had not been notified to the defendant, and 
neither endorsed on the policy or acknowledged in writing 
by the company, as required by the conditions of the policy ; 
and second, that there had been a renewal of a policy on the 
same property in another office after the expiration thereof, 
in violation of the express terms of the plaintiff’s written 
application, and in breach of thé warranty contained and 
implfed in the policy. The charter, application, by-laws, 
and conditions of insurange, annexed to the policy, were 
therein declared to form a part of the policy. The con- 
ditions required that, in case any other insurance should 
not be notified to the company, and mentioned in or en- 
dorsed upon the policy, then the insurance should be void ; 
and further, that if the assured should thereafter make any 
other insurance on the same property, and should not forth- 
with give notice thereof to the company, and have the same 
endorsed on the policy, or otherwise acknowledged by them 
in writing, the policy should cease to have effect. The 
charter provided that the board of directors should de- 
termine the rate of insurance, the sum to be insured on any 
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building not to exceed two-thirds of its value, nor one-half 
of the value of personal property ; and that insurance should 
be made, in all cases, upon the representations of the as- 
sured contained in his application therefor. This insurance 
was upon a stock of furniture, matresses and coffins, con- 
tained in a building occupied as a furniture store, in the 
city of Weston, in this State. The plaintiff’s application, 
made through the company’s agent at Weston, was for an 
insurance of $4,000 on this property. In answer to the 
question what other insurance the applicant had on the 
property, it was therein stated that he had an insurance of 
$3,000 in the St. Louis Insurance Company, on a policy 
which would expire on the 31st of January, 1858, and that 
it would not be renewed, and that there was a like amount 
of insurance in another company, which would be renewed. 
The application was accepted for the sum of $2,000 only, 
and the policy sued on here was issued, and accepted by the 
plaintiff for that amount. When the policy of the St. Louis 
Insurance Company expired, it was'renewed for another 
year, and some two months after the date of the policy here 
sued on, the plaintiff effected an additional insurance in the 
Pacific Insurance Company for the sum of $1,000, for one 
year from date. Neither this renewal nor the additional 
insurance was ever endorsed on this policy, nor was any ac- 
knowledgment in writing of notice thereof, and of the con- 
sent of the company thereto, ever actually delivered to the 
plaintiff, nor communicated to any agent of the plaintiff ; 
nor was any such written acknowledgment produced in evi- 
dence. These other insurances were in force when the loss 
occurred ; and these stipulations were a condition prece- 
dent to any right of recovery on the policy—Hutchinson v. 
West. Ins. Co., 21 Mo. 97. 

The plaintiff endeavored to prove such acknowledgment 
by the agent at Weston. He testified that when the plain- 
tiff applied to him, at Weston, for this insurance, he stated 
to witness the amount of his insurance in other offices, 
and showed him his policies, and that this notice of other 
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insurance so given to him was by him transmitted to the 
company at St. Louis, and by them acknowledged, and that 
the plaintiff’s application, in consequence thereof, had been 
reduced to $2,000. He further stated that the plaintiff, at 
the time when he made his application for insurance for 
$4,000, expressed his intention, if his application was grant: 


ed as applied for, to permit his other policies to expire by - 


limitation, but that as his application was reduced by the 
company, he renewed or took other insurance from other 
offices ; and he said further, that the plaintiff, after procur- 
ing the additional insurance, called on him, at his office in 
Weston, and made known to him the fact, that he did not 
recollect the amount, but thought the amount of the insur- 
ance altogether was about the same then as when the de- 
fendant’s policy was granted ; but he does not say that even 
this information was notified to the company at all, much 
less that their acknowledgment or consent was procured in 
writing. 

It is plain that the first part of this testimony relates to a 
time anterior to the acceptance of this policy by the plaintiff. 
Whatever such verbal statements may have been, or whether 
the transmission of notice or information of them by the agent 
to the company was acknowledged or not to the agent, they 
cannot be admitted to have any effect to alter, modify or 
contradict the express terms of the application and the 
policy. It matters not that the application was not accept- 
ed for the whole amount ; the policy that was issued thereon 
for $2,000 only was accepted by the plaintiff. His rights 
must be determined by his written contract. It was express- 
ly provided in the application itself, signed by the plaintiff, 
that the company would not be bound by any statements 
made to the agent, not contained in the application. This 
testimony, as tending to vary or contradict the written in- 
struments, was wholly inadmissible, and should have been 
excluded upon the defendant’s objection. But neither this 
part of the testimony nor the other statements amounted to 
anything when admitted. The evidence did not show, nor 
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tend to prove, either an endorsement on the policy or an 
acknowledgment in writing on the part of the defendant, 
made and communicated to the plaintiff by the company or 
by any agent of the company, at any time. The mere fact 
that the plaintiff, when he had some two months afterwards 
renewed ‘one policy and obtained another, contrary to the 
express warranty contained in his policy, called upon the 
agent at Weston and gave him verbal information thereof, 
could be of no sort of importance. It could have no effect 
upon the defendant unless notified to them, and either en- 
dorsed on the policy or acknowledged in writing to the as- 
sured in such way as to signify the consent of the company 
thereto. No evidence to this effect was ever offered by the 
plaintiff. 

On the part of the defendant, the secretary of the company 
testified that no other application had been made by the 
plaintiff, and he produced what he stated to be all the letters 
which the company had received from the agent at Weston, 
among which was one dated after the loss, in which the 
agent says he “ would like to know upon what ground your 
refusal to pay Dietz’s claim is based. It is said here that it is 
because you were not notified of his having other insurance. 
I cannot credit this, as I have your letter acknowledging 
such notice, and offering that as an excuse for cutting down 
the amount of his policy.”’ This evidence being introduced 
by the defendant, may be taken for what it is worth; but it 
is plain it cannot refer to any other time or notice than that 
already spoken of by the agent in his testimony, which must 
have been anterior to the plaintiff’s acceptance of this policy ; 
otherwise, it could not have been an excuse for cutting down 
the amount of his application. Moreover, it did not specify 
what other insurances were referred to, nor does it say there 
was any notice given of this particular renewal, or of this 
additional insurance. Nor does it tend to prove any ac- 
knowledgment in writing by the defendant to the plaintiff 
directly, or through the agent, of such renewal or new in- 
surance. The mere fact that the information was transmit- 
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ted by the agent to the company, and that the receipt of his 
letter was acknowledged to their own agent, would not 
amount to an acknowledgment in writing to the plaintiff 
here. If it could be proved that this agent was acting as 
the agent of both parties, that he sent a notice to the com- 
pany on behalf of the assured, and that the company ac- 
knowledged such notice in a letter addressed to him as the 
agent of the other party, and thereby expressed the consent 
of the company thereto, though that letter may not have 
been delivered into the hands of the plaintiff, such letter 
might be admissible evidence, and it might possibly be a suf- 
ficient acknowledgment ; but of this we are not called upon to 
decide now. When such letter is produced or proved, it will 
be time to pass upon that question. 


In this view of the case, it will be unnecessary to examine. 


the instructions in detail. It will be sufficient to say of the 
instructions given for the plaintiff, that there was no evi- 
dence before the jury which could warrant the giving of 
them. The instruction first refused for the defendant should 
have been given. 


Judgment reversed and the cause remanded. Judge Wag- 
ner concurs; Judge Lovelace not sitting. 


CHarLes Prim ef als., Appellants, v. THomas A. WALKER, 
Respondent. 


1. Lands—Tenants in common—Conveyance.—One tenant in common cannot 
convey, by metes and bounds, a distinct portion of the whole tract held in 
common with others, so as to prejudice his co-tenants or their assignees, al- 
though the deed may bind him, and those claiming under him, by way of 
estoppel. But where several persons are tenants in common of separate and 
distinct parcels of land, one of the tenants may convey all his undivided in- 
terest in any one of the distinct parcels. 

2. Lands — Tenants in common. — Where one tenant in common laid out an 
“addition,” dividing the land into lots and blocks, and filed a plat dedicating 
the streets and alleys in accordance with the statute, and the other tenant 
recognized the addition and plat, and made deeds for his undivided interest 
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in several lots, these acts of the parties have the effect to make a division of 
the tract, as between themselves, into several and distinct parcels, and they 
become tenants in common of each several parcel or lot by itself. 

3. Ejectment—Practice—Parties.—Where several plaintiffs sue in ejectment, 
and one is shown to have no title to the premises, the plaintiffs cannot jointly 
recover judgment; but, by dismissing the petition as to the plaintiff shown 
to have no title, the suit may proceed, and the remaining plaintiffs may re- 
cover. 


Appeal from St. Louis Land Court. 
I. T. Wise, for appellants. 


I. The instruction relating to title, given for defendant, 
decided that the deeds‘of Alfred Skinner to Bailey’s trustees, 
and to Blumenthal, embraced in their description the land 
in controversy, and thus took from the jury the whole case. 
The court could not, asa matter of law, decide that said 
deeds conveyed the premises in suit, on the evidence present- 
ed in the case. 

II. The court, in giving that instruction, erred in deciding 
that the land in controversy was conveyed by said deeds of 
Alfred Skinner or his grantees. It is not described in, or 
properly included within, the boundaries set forth in said 
deeds. Said deeds did not convey the interest owned by John 
P. Reilly. 

III. A tenant in common cannot legally convey his inter- 
est in a particular portion of the premises held in common, 
setting forth such portion by metes and bounds. 

IV. The words “the middle of the creek in its natural 
channel when the pond is exhausted,” as used in the deeds 
of the mill tract, call for the natural channel of the creek 
when the pond is down; and for the natural channel, as dis- 
tinguished from any channel existing after artificial obstruc- 


tions have caused the destruction or filling up of its natural 
bed. 


Gantt, and Glover § Shepley, for respondent. 


Hotmgs, Judge, delivered the opinion of the court. 


The land sued for was bounded on the south by a line dis- 
tant one hundred feet southwardly from Spruce street ex- 
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tended westwardly from Reilly’s addition to the city of St. 
Louis, on the east by the west line of said addition, on the 
north by Spruce street extended westwardly, and west by a 
line parallel with and distant eastwardly from Tayon avenue 
one hundred feet. This description would include a por. 
tion of the two lots numbered 58 and 59 of Reilly’s addition, 
which were bounded east by Skinner street, and west by 
“the channel of Spring creek, called Chouteau’s pond,” as 
they were described in the deeds given in evidence by the 
defendants, and which, if they were valid, conveyed the in- 
terest of Alfred Skinner in these lots; and in the land in con- 
troversy, provided that by this description the lots were to 
be bounded on the west by the middle thread of the channel 
of the creek or pond. The addition had been laid out by 
John P. Reilly, who was tenant incommon with Alfred Skin- 
ner of the original tract, the lot No. 3 of the partition of the 
estate of Aug. Chouteau ; and the deeds under which they 
claimed bounded the tract on the west by “the middle of the 
creek in its natural bed when the pond is exhausted.” 

It does not appear that any partition had ever been made 
between the co-tenants. Reilly’s undivided interest in the 
lots of his addition had descended to some of the plaintiffs. 
Alfred Skinner had conveyed his undivided interest of one 
third in the lots Nos. 58 and 59, by the deeds aforesaid, to 
different persons; and afterwards, as it would seem, suppos- 
ing that there was ground unconveyed lying between the 
west line of the addition and the middle of the channel of 
the creek of Chouteau’s pond, or that his previous deeds to 
those persons were inoperative and void, made a deed to 
John W. Skinner, one of the plaintiffs, conveying his undi- 
vided interest of one third in a larger tract so bounded as to 
include a portion of the lots Nos. 58 and 59, bounded on the 
east by the supposed west line of Reilly’s addition, and west 
by “the middle of the natural channel of the creek of Chou- 
teau’s pond as it existed when Alfred Skinner acquired said 
tract’’; that is, lot No. 3 of the Chouteau partition. And so, 
if the deeds conveying lots 58 and 59 were valid, and called 
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for the middle of the channel as their western boundary, it 
would follow that the plaintiff Skinner had no title to the 
land in controversy. He contends that these were lots of the 
addition, and that the addition did not go to the middle of 
the channel. He insists, also, that these deeds were void, as 
being an attempt of one tenant in common to convey a dis- 
tinct part of the whole tract in common, by metes and bounds, 
before any partition. The court instructed the jury for the 
defendant, to the effect, that if these deeds were genuine, the 
plaintiffs could not recover for the land embraced in them 
bounded west by “the middle of the channel of the creek of 
Chouteau’s pond, when the pond is exhausted’; and also, 
that if the jury found from the evidence that the plaintiffs 
were entitled to any part of the premises sued for, they would 
find for the plaintiffs, and specify that part in their verdict, 
with the monthly value and damages. 

For the plaintiffs, the court refused to instruct the jury, 
that the deeds, purporting to convey the undivided interest 
of Alfred Skinner in particular lots in a larger tract held in 
common with John P. Reilly, undivided, were void as against 
the heirs of Reilly, plaintiffs here; and also refused to in- 
struct, that ‘the middle of the channel of the creek in its 
natural bed” meant the course of the stream prior to any 
artificial change made in the course of the stream (if any 
were made); and further, in effect, that this call fixed the 
boundary as it was in 1832, in the description of lot No. 3 
of the Chouteau partition. 

It may be conceded that the rule of law is well established, 
that one tenant in common cannot convey, by metes and 
bounds, a distinct portion of the whole tract held in common 
with others, so as to prejudice his co-tenants or their assign- 
ees, though it would bind him, and those holding under him, © 
by way of estoppel, and that his deed would be inoperative 
and void as against them, and those holding under them, 
though it would be valid and effectual as against himself, 
and all those claiming under him—4 Kent Comm. 358; 1 
Greenl. Crui. Dig. 402, n. (1) ; 1 Washb. Real Prop. 417; 








98 ST. LOUIS. 











Primm et als. v. Walker. 





Bartlett v. Harlow, 12 Mass. 348 ;. Duncan v. Sylvester, 24 
Me. 482; Griswold v. Johnson, 5 Conn. 863; Jewett v, 
Stockton, 8 Yerg. 492 ;—though this rule is not adopted in 
the State of Ohio—White v. Sayer, 2 Ohio, 302; Prentiss 
Case, 7 Ohio, 129. The principal reason is, that such deed 
breaks the unity of possession, and impairs the rights of the 
co-tenants in respect to partition. But where several per- 
sons are tenants in common of separate and distinct parcels 
of land, one of them may convey all his undivided interest in 
the whole of any one of the distinct parcels; and his deed 
will be valid and effectual against his co-tenants—Carroll v. 
Norwood, 1 Har. & J. 100. And such, we think, is the 
present case. It appears that the whole tract or lot No.3 
was laid off into an addition to the city of St. Louis by one of 
the two tenants in common,and divided into squares, streets, 
alleys, blocks and lots, and the streets and alleys were dedi- 
cated to public use according to a plat which was duly ac- 
knowledged and recorded by him; and the other tenant in 
common recognized this addition and plat, and made deeds 
of his undivided interest in the several lots of the addition 
as distinct parcels of ground. These acts of the parties had 
the effect to make a division among themselves of the whole 
tract into several and distinct parcels of land; and they be- 
came tenants in common of each parcel or lot by itself. 

These deeds, then, had no tendency to break the unity of 
possession, nor to injure the rights of partition in these sev- 
eral lots; and not being within the reason or the principle 
of the general rule, they must be held to have been valid and 
effectual against the co-tenant, as well as against the grantor, 
and all those holding under him. We think the instruction 
on this point was properly refused—Holmer v. McGee, 27 
Mo. 597. 

A deed which calls for the middle of the channel of a fresh 
water river, or a stream expanded into a pond, makes a 
boundary which is in its very nature a shifting, and not a 
fixed landmark. The addition of the words “ when the 
pond is exhausted” does not change the meaning of the call. 
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Whether taken in the present or the future tense, it is all 
the same thing; for as the natural channel shifts by slow 
degrees, the boundary called for imperceptibly changes with- 
jt—Ang. Water C. § 57. When the stream or pond was ex- 
hausted of water and became dry land, the filum aque, or 
thread of the channel, became then a fixed boundary, and not 
before. Doubtless, when the call is for a pond merely, or 
for metes and bounds along the bank of a river, the margin 
of the pond at low water, or the edge of the bank, on many 
authorities, is to be taken as the boundary—2 Crui. Dig. 
336, n. But here the call is unequivocally for the middle 
of the channel. If it had been shown that there had been 
any sudden and violent change in the course of the stream, 
whether by the act of nature, or by the hand of man, where- 
by the bed of the stream was shifted wholly from its place 
and thrown upon another man’s land, the case would have 
been different; but the evidence does not appear to have 
furnished any sufficient ground for the instruction which was 
asked by the plaintiffs on this point. There was no material 
error in the ruling of the court on this head. 

The plaintiffs complain more especially of the first instruc- 
tion that was given for the defendant. So far as it put a 
construction upon the deeds, and declared the legal effect of 
the evidence, it was unobjectionable. If the deeds were valid 
in law, and called for the middle of the channel on the west 
(as they plainly did on their face), they conveyed all the title 
and interest of Alfred Skinner in the land in controversy. 
That being so, the plaintiff Skinner had shown no title. The 
only remaining question there can be is, whether the plain- 
tiffs as they stood upon the record were, upon that state 
of the evidence, entitled to recover. We think not; and so 
the instruction told the jury—nothing more. The statute 
provides that where one of two or more plaintiffs fails to 
prove any interest in the premises claimed, the others may 
still have sueh judgment as they are entitled to, according 
to their rights, for the whole, or any part thereof, as if they 
had sued separately—R. ©. 1855, p. 692,§ 10. And if the 








ST. LOUIS. 





Bruce v. Vogel. 





plaintiffs’ counsel had chosen to dismiss the petition as to 
the party who had shown no title, and had desired to pro- 
ceed and have judgment in favor of the rest, according to 
the rights established, he might have done so; but he could 
not have a judgment in favor of all the plaintiffs on the rec- 
ord. He had his election, and preferred to take a non-suit. 

We find no error in the instruction. 

Judgment affirmed. The other judges concur. 


GeorcE Bruce, Plaintiff in Error, v. Joun C. Voce, De- 
fendant in Error. 


1. Practice— Supreme Court —The Supreme Court will review the decisions 
of inferior courts upon motions, although the point of law be not specifically 
stated in the bill of exceptions, nor a motion for a new trial made. 

2. Judgments— Liens. — All judgments entered upon the same day have equal 
effects as liens, and one is not entitled to priority over the other. 

8. Judgments — St. Louis County — Liens. — All judgment abstracts received 
and entered upon the same day, by the clerk of the St. Louis Land Court, 
are equal in effect as liens, although one be numerically entered before 
another upon the abstract book—R. C. 1855, p. 1594, § 13. 

4. Judgment Liens—Evxecutions— Priority.—Where judgments have equal eft 
fect as liens upon the real estate of the judgment debtor, the creditor who 
first levies his execution upon the lands subject to the lien, thereby acquires 
a priority, and is entitled to be first paid out of the proceeds of the sale. 

5. Judgment Liens — Executions.— Where lands are sold under junior judg- 
ments, the title to the land passes subject to the liens of all prior judgments, 
and the money realized from a sale under a junior judgment cannot be ap- 
plied to an execution issued upon an elder judgment. 


Error to St. Louis Circuit Court. 


C. F. Burnes, for plaintiff in error. 


I. The liens of judgment in St. Louis county have prior- 
ity only according -to the time of their respective entries in 
the book of abstracts of judgments kept in the office of the 
clerk of the Land Court—R. C. 1855, p. 1594, § 13. 

II. The four judgments rendered on the 2d day of Octo- 
ber, 1860, abstracted in the office of the clerk of the Land 
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Court on the 6th day of the same month, must have equality 
of lien. There can be no division of a day. 

III. The judgment in favor of Garesché was rendered and 
filed in the office of the clerk of the Land Court prior to 
either of the others mentioned in the record, and, being a 
prior lien, is not entitled to any of the money realized by the 
sale under the junior judgment, but the purchaser takes the 
real estate subject to the lien of this prior judgment. 


Krum & Decker, for defendant in error. 


I. There is no final determination of the rights of parties 
in this case. The writ of error will have to be dismissed— 
Adams v. Trigg, 25 Mo. 190. 

II. The Supreme Court will not review the action of the 
Circuit Court, where the Circuit Court refused to entertain 
a motion against the sheriff—Ladew v. Spalding, 17 Mo. 159. 

III. The Circuit Court properly overruled Bruce’s motion. 

a. The sheriff ought not to be subjected to the annoyance 
and harassment of a litigation, without being summoned as 
other defendants. 

b. Bruce was not entitled to the proceeds of the sale un 
der the Brown execution, nor to any part thereof. The 
amount realized was not sufficient to cover the Brown exe- 
cution, under which the levy and sale had been made. No 
levy was made under Bruce’s execution. 

At common law, neither judgments nor executions were 
liens on the land of the judgment debtor; they became so by 
statute ( Westm. 2, 13 Edw. I. C. 18), but were limited 
to those lands of which defendant, or some one to his use, 
was seized (in possession)—38 Bl. Com. 418 ; Tidd Prac. 850, 
and cases there cited. 

By our statute (1855) judgments are liens on the “ real 
esta@’’ (R. C. 1855, p. 902,) and inter sese all of equal force 
rendered at the same term. But by act applicable to St. 
Louis, “‘*no such judgment shall be a lien until filed in Land 
Court office, in abstract book ; and the liens of all judgments 
entered in said book, as provided for in this act, shall have 
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priority according to the period of time of their respective 
entries in said book.” 

The part of the statute above quoted is an amendment pass- 
ed by the Legislature after the case of Dunscomb v. Maddox, 
21 Mo. 144, and intended to remedy or change the law as 
decided by that case. So that there should be a priority in 
favor of the earliest judgment entered on the abstract—Laws 
1852-3, p. 90, § 14, interpreted by Dunscomb v. Maddox, 21 
Mo. 144; R.C. 1855, p. 1594, § 18. 

The proceeds must be applied to the execution under which 
the levy and sale were made. The statute gives a lien to a 
judgment creditor, but he must prosecute this lien; and he 
may lose it by neglect, or lose his preference by the superior 
diligence of another execution creditor. 

Here Bruce had rested on nulla bona returns since 1861— 
Smith v. Lind, 29 Ills. 28, and cases cited. Brown levies on 
an equitable interest in land, of which Ladew is not in pos- 
session, and of which he has not the legal title. The title is 
in one Wood. A purchaser from Wood in good faith would 
be protected against judgment creditors of Ladew, notwith- 
standing that judgments agaist Ladew are liens: so will a 
party who, by superior diligence, hunts up an equitable in- 
terest and levies upon it, be preferred to one who lies idle 
upon a mere lien. 

If the proceeds go to any other execution than Brown’s, 
then it is to Garesché’s execution, also in the sheriff’s hands; 
the judgment being eldest in time in the Common Pleas, and 
first abstracted. 


WaGn_er, Judge, delivered the opinion of the court. 


This is a writ of error, prosecuted from an order overrul- 
ing a motion made by plaintiff, to require the sheriff of St. 
Louis county to pay over certain moneys in his hands, @pon 
an execution in plaintiff’s favor. 

The record discloses the following facts: P. B. Garesché 
obtained judgment against Augustus P. Ladew, in the Court 
of Common Pleas, on the Ist day of October, 1860, which 
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judgment was abstracted in the Land Court on the 5th day 
of October, 1860. On the 2d day of October, 1860, four 
judgments were rendered in the Circuit Court against Ladew ; 
one in favor of plaintiff; one in favor of James Woods and 
others ; one in favor of Lucien Hart, and the other in favor 
of James R. Brown, all of which were filed and abstracted 
’ in the office of the clerk of the Land Court on the 6th day 
of October, 1860. 

By the act establishing the St. Louis Land Court, no judg- 
ment rendered by any court in St. Louis county operated as 
a lien on real estate in said county until an abstract of the 
judgment was entered in a book kept by the clerk of the 
Land Court ;- and the liens of all judgments entered in the 
book with the clerk, according to the act, had priority ac- 
cording to the period of time of their respective entries. 
Ladew, the judgment debtor, was apparently insolvent, as 
executions were issued on the foregoing judgments shortly 
after their rendition, and returned by the sheriff nulla bona. 

Garesché and Brown assigned their judgments to one 
Prince, and Prince’s attorney caused an execution to be 
issued on the Brown judgment on the 18th day of July, 
1863, with directions to the sheriff to levy on and sell the 
right, title and interest of Ladew in a certain piece of real 
estate in the city of St. Louis. 

The sheriff made the levy and advertised the property for 
sale on the 21st day of July, and sold the same on the 14th 
day of August ensuing, for the sum of $1,175, not sufficient 
to pay off the execution. 

Bruce, the plaintiff, had execution issued and placed in 
the hands of the sheriff on the 23d day of July, and Hart, 
~ Wood, et al., and Prince as assignee of Garesché, had exe- 
cution issued on their several judgments and placed in the 
hands of the sheriff on the 13th day of August. All of these 
executions, it will be seen, were issued and received by the 
sheriff after the levy was made, but before the sale took place. 
Motions were made in all the cases in the court below, ask- 
ing that the money should be applied to each execution pro 
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rata, except that it was moved in the Garesché judgment for 
all the money, if it was to be distributed, as that had pri- 
ority. 

The counsel for the defendant in error insists that the writ 
of error should be dismissed, because an order overruling a 
motion is not such a judgment as the law contemplates that 
an appeal or a writ of error should be taken from. But this 
court has held that it will review the decisions of inferior 
courts on motions, although the points of law determined 
should not be specifically stated in the bill of exceptions, and 
no motion for a new trial made—Parker v. Waugh, 34 Mo. 
840. In this case the points of law are sufficiently preserved, 
and a motion for a new trial was regularly made and over- 
ruled. 

Nor is the other position taken by the same counsel main- 
tainable, that the judgment in favor of Brown.is entitled 
to priority, because it was numerically entered first in the 
abstract book kept by the clerk, though they were all re- 
ceived on the same day and at the same time. Such a doc- 
trine would be contrary to reason, and might be productive 
of manifest injustice. A creditor might have obtained his 
judgment first, and have been the first on the same day to 
have filed his abstract, and yet the clerk might put some 
other one ahead on the book. In such a case it would be a 
great wrong and hardship to say that he should be post- 
poned. But we are relieved from all these refinements. As 
the statute provides for no fractions of a day, it follows that 
all judgments entered on the same day have equal rights, 
and one cannot claim priority over another. 

The ground assumed, that if the money cannot be retained 
on the execution issued on the judgment rendered in favor 
of Brown, then it should be applied wholly to the discharge 
of the execution issued on the Garesché judgment, is equally 
untenable. The statute fixes this point beyond controversy. 
Where land is sold under a junior judgment or decree, the 
title of the defendant passes, subject to the lien of all prior 
judgments or decrees then in force, and the money arising 
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from such sale shall be applied to the payment of the judg- 
ment or decree under which it may have been made—2 R. C. 
1855, p. 904. 

The question remains whether, where there are judgments 
that are equally liens, and one of the judgment creditors, by 
his superior diligence, finds property subject to levy and has 
his execution levied thereon, he shall enjoy the benefit of his 
industry ; or, may the other creditors come in and share pro 
vata with him, although their executions were not issued 

‘till after the levy had been made and no sale had by virtue 
of them ? 

There is a difference between liens on real estate and on 
personal property. Executions constitute the lien upon per- 
sonalty, and the priority of the liens is determined by the 
time of their delivery to the officer. On the other hand, it 
is the judgment which constitutes the lien upon real estate, 
and the priority once acquired can never be lost by want of 
diligence, or otherwise, on the part of the plaintiff. This is 
not a question here as to whether the sheriff performed his 
duty in omitting to levy and sell under all the executions in 
his hands. It is plain that he did not do so, and if any of 
the judgment creditors have any claims against him on that 
account, they must seek their remedy in a different way. 
The statute of Mississippi makes all judgments liens on the 
property of the defendant from the time of the entering of 
the judgment, and it has been decided on this statute that in 
a contest between two judgment creditors, whose judgments 
are of the same day, the one who first procures a levy and 
sale, or who first sues out execution and begins to execute, 
gains a priority—Bumley v. Boyett, 1 How., Miss. 39. 

In Adams v. Dyer, 8 Johns. 387, there were two judgments, 
one in favor of A., and the other in favor of B., against the 
same defendant. The date of the liens of the judgment was 
the same. A. took out the first execution, and under it the 
debtor’s land was advertised for sale. After such advertise- 
ment, and before the sale, an execution was issued on B.’s 
execution. The land was gfterwards sold on A.’s execution. 
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It was held that A. was entitled to the preference. This case 
is precisely in point with the one under consideration, and 
has been repeatedly followed— Waterman v. Haskin, 11 
Johns. 228; Michales v. Boyd, 1 Carter Ind., 259; Rockhill 
v. Hanna, 15 How., U. S. 189; Smith v. Lind, 29 Ills.- 24, 
While the statute makes the liens equal, it does not deprive 
a, party of any advantage he may gain by the exercise of supe- 
rior diligence. If one creditor who is exactly equal to another 
as regards liens, by energy, perseverance and diligence, dis. 
covers property whereon to levy and make his money, justice 
demands that he shall reap the fruits of his industry. He 
may have gone to great labor and expense in investigating 
records and ferreting out and bringing to light property 
out of which to satisfy his execution; and to allow another 
person who had slept on his rights, and neither encoun- 
tered labor or furnished money, to stand on an equality with 
him, would be inequitable, “ Vigilantibus, non dormientibus, 
jura subveniunt.” The laws assist those who are vigilant, not 
those who sleep over their rights. We are.well satisfied, on 
principle, that where judgment liens are equal, one judgment 
creditor can get priority over another by his superior vigi- 
lance and watchfulness. The execution issued on the judg- 
ment rendered in favor of Brown was fairly entitled to prior- 
ity, as it was first placed in the hands of the officer, and the 
levy and sale were made under it; and the money could not 
be diverted from it and applied to others subsequently issued, 
and under which there was neither levy nor sale. 

Judgment affirmed. Judge Holmes concurs; Judge Love- 
lace absent. _ 
James A. Harpy, Respondent, v. Henry S. Winter, Ap- 

pellant. 


Landlord and Tenont.—A tenancy at will, not witnessed by a writing, cém- 
mences only from the day the tenant enters into possession. 


Appeal from St. Louis Law Commissioner’s Court. 


Krum & Decker, for appellant. 
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Lackland § Martin, for respondent. 


Hotes, Judge, delivered the opinion of the court. 


This was a suit upon an account for rent. The answer 
denied any tenancy or any entry into the premises. It ad- 
mitted that defendant took the keys for the purpose of in- 
specting the premises only, and returned them. There is no 
evidence that the keys were ever delivered to the defendant 
by way of giving him possession ; nor that he ever had posses- 
sion of the premises. There was no written agreement, nor 
did the evidence show a valid verbal contract for a leasing 
of the premises. There was a verbal negotiation only, not 
followed by any delivery of possession, nor any actual entry. 

A tenancy at will, without writing, commences only from 
the day the tenant enters into possession—Tay. Land. & 
Ten., § 68. It is clear that the plaintiff had no cause of 
action to recover rent of the defendant. 

The judgment will be reversed. Judge Wagner concurs ; 
Judge Lovelace not sitting. 


SaMUEL W. Forper, Appéllant, v. Ropert Davis, Respon- 
dent. 


1. Ejectment — Tenants in common.—Before one tenant in common can 
maintain ejectment against his co-tenants on an outstanding title for his 
own exclusive benefit, he must surrender the common possession (if he 
has any) to the others, or he must show that the other tenants in common 
are holding adversely to him. 

2. Partitton—Estoppel—Judgment.—A judgment in partition establishes the 
title to the land which is the subject of partition, and in an action of 
ejectment upon an adverse possession, or an adverse title existing at the 
date of the partition, it is final and conclusive upon all parties to the 
record, and upon all persons holding under them by title subsequent to 
the commencement of the suit. 

8. Partition—Tenants tn common—Ouster.—A disseizin, or an actual ad- 
verse possession, destroys the unity of possession among tenants in com- 
mon, and takes away the right of partition, until the title is determined 
in an action of ejectment. 
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Appeal from St. Louis Land Court. 


This was an action of ejectment, commenced in the St. 
Louis Land Court, at the March term, 1857, to recover lot 
No. 182, in Carondelet commons, south of the river Des 
Péres. The defendant, in his answer, denied the title of the 
plaintiff; and also that he, defendant, had entered into the 
possession of the lot. At the time of the trial, being the 
October term, 1863, the defendant, with leave of the court, 
filed a new answer, setting forth, as a further defence, that 
the lot in dispute was part of the Martigny tract, which was 
owned by the plaintiff and defendant and others in common; 
that, pending the present suit, a suit in partition had been 
instituted among the tenants in common, and so much of 
the lot now in controversy as is within the Martigny tract 
had been alloted to a party other than the plaintiff. The 
case was tried by the court below as a jury. 

On the trial, it was admitted by the defendant that the 
premises sued for were within the survey of the commons 
of Carondelet, as surveyed by Joseph C. Brown, in 1834, 
under the confirmation of said commons by virtue of the 
act of Congress of June 13th, 1812, § 1; and to show title 
in plaintiff under said commons, plaintiff read in evidence: 
1. A deed from thé town of Carondelet for the premises 
sued for, to W. K. Burnet, dated April 12, 1845; 2. A deed 
from W. K. Burnet to George Burnet, dated April 5, 1848, 
for said premises; 8. A deed from George Burnet to Morey 
T. Andrews, dated June 18, 1851; 4. A deed dated April 9, 
1855, from said Andrews to the plaintiff; 5. A deed from 
the plaintiff to said Andrews, dated October 1, 1859. 


The plaintiff then offered evidence tending to prove that 
defendant was in possession of the premises sued for at the 
commencement of this suit ; and rested his case. 

The defendant offered in evidence a confirmation by act 
of Congress of July 4, 1836, to J. B. Martigny’s representa- 
tives, for a tract of land of 12 by 40 arpenst, designated as 
U.S. survey 3119, which includes part of the premises sued 





MARCH TERM, 1866. 





Forder v. Davis. 





for; outside of which survey it was admitted defendant had 
neither possession nor claim of title. 

Defendant then read deeds showing a derivative title 
from said Martigny to Joseph Davis, ancestor of defendant, 
as early as December 9, 1841, for six ninths of said tract. 

Defendant then offered evidence tending to prove that un- 
der said title said Davis entered into possession of said Mar- 
tigny tract, claiming title, and that said tract had been pos- 
sessed by said Davis, and those claiming under said Martigny, 
from December, 1841, to the time of trial. 

Defendant offered evidence tending to prove that so much 
of the premises sued for as lies within the Martigny survey 
3119 was, at the commencement of this suit, in the possession 
of Mary Davis, widow of said Joseph Davis, and not in the 
possession of the defendant. 

Further, the defendant offered in evidence a record of said 
Land Court of a suit commenced July 22, 1854, by the plain- 
tiff and others, claiming title to said Martigny tract, against 
the defendant and others, heirs of said Joseph Davis, claim- 
ing part of said tract, in which suit judgment of partition 
was rendered, deciding that the parties thereto were entitled 
to partition ; in which suit, commissioners made a report of 
partition between the parties, to which report exceptions 
were taken by the defendants and sustained, whereupon said 
plaintiff dismissed said suit of partition on June 11, 1856. 

Defendant then read in evidence the record of said Land 
Court, No. 39, October term, 1859, of a suit in partition 
brought by Mary Davis, the defendant, and others, claiming 
two third parts of said Martigny tract under said Joseph Da- 
vis, against said Forder and others, claiming one third of said 
tract, in which suit said Forder, plaintiff, claimed and proved 
that he had, prior to the commencement of said partition suit, 
become the owner of the one entire third of said Martigny 
tract ; and the said Forder in his answer claimed that he had 
also purchased the outstanding title of the commons of Ca- 
rondelet to parts of said Martigny tract, and prayed to be 
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allowed the benefit of the purchase of said outstanding title 
for lots Nos. 169, 170 and 171 of said commons. 

The said suit was commenced in August, 1859 ; defendant 
answered October 19, 1859, and judgment of partition was 
rendered, in which one third of said tract. was assigned to 
Forder, commissioners were appointed, the report of com- 
missioners was confirmed, and the parties to said suit paid 
their respective shares of the costs. The land sued for was 
not assigned to the plaintiff or defendant. 

Defendant also showed in evidence that plaintiff and oth- 
ers, under the Martigny title, were in the year 1848, and have 
since remained, in actual possession of the eastern portion of 
said Martigny tract, claiming title to one third of said tract 
under said Martigny, and that he had 180 acres of said tract 
under fence. 

Defendant called Dr. Hill, one of the commissioners in par- 
tition in the last mentioned suit, who, upon cross-examina- 
tion, stated that Forder claimed before the commissioners 
that he owned the outstanding title of Carondelet to lots 
169, 170 and 171, and that in the partition the land embraced 
in said lots 169, 170 and 171 was in fact assigned to said 
Forder, the plaintiff, in the report of partition, but they did 
not regard the title to said lots in the partition. This was 
all the evidence in the case. 

The defendant prayed the court to declare as matter of 
law, that by reason of the proceedings and judgment in said 
partition suits aforesaid, and the tenancy in common of said 
parties, the plaintiff was precluded from maintaining his ac- 
tion of ejectment for land embraced in said partition, and 
allotted to parties other than the plaintiff. The court did so 
decide. To this decision of the court the plaintiff duly ex- 
cepted. Judgment being given for the defendant, and a mo- 
tion for new trial overruled, the plaintiff appealed. 


R. M. Field, for appellant. 


I. From the date of the deed by Forder to Andrews, Octo- 
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ber 1, 1859, the present suit was prosecuted in behalf of An- 
drews, and he became and is the substantial plaintiff—Leg. 
Acts, Feb. 28, 1859. 

II. Andrews was no party to the proceedings in partition, 
, and was in no manner affected by them. 

III. If it be objected that the deed to Andrews was made 
after the commencement of the partition suit, and so falls 
under the maxim pendente lite, nihil innovetur, the answer is 
that the partition suit was commenced after the present ac- 
tion of ejectment, and the maxim just quoted works in favor 
of the plaintiff rather than against him. 

IV. But the proceedings in partition could have no effect 
even against Forder, the nominal plaintiff, as to the land in 
controversy, for various reasons : 

1. A judgment in partition is no bar unless the title is dis- 
tinctly put in issue, or necessarily decided—Colton v. Smith, 
11 Pick. 311. It is manifest from the pleadings that the 
partition had no reference to any other than the Martigny 
title ; besides, it was proved by Dr. Hill, one of the commis- 
sioners, that in the partition no regard was had to the Ca- 
rondelet title. 

2. To draw in question the Carondelet title, the City of 
Carondelet was a necessary party; for Carondelet had only 
granted a leasehold, and the fee simple still remained in the 
city. 

3. The adversary titles under Martigny and under Caron- 
delet could not be settled in a partition suit ; ‘for the holders 
of those titles respectively were different persons. This was 
decided in Lambert v. Blumenthal, 26 Mo. 471. 


Whittelsey, for respondent. 


I. In a partition between tenants in common, there is a 
warranty of title as between said tenants in common that 
the parties have title to the land divided, and as against 
each other such tenants in common are estopped from deny- 
ing the validity of the titlk—Picot v. Page, 26 Mo. 420; Van 
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Horne v. Fonda, 5 J. Ch. R. 406; Rector v. Waugh, 17 Mo. 
13; Vasquez v. Ewing, 24 Mo. 31; 3 Dana, 326. 

II. One who takes possession under a deed which makes 
him a tenant in common with others, cannot as against them 
set up an outstanding title—Braintree v. Battles, 6 Vt. 395; 
Phelan v. Kelly, 25 Wend. 389; Jackson v. Streeter, 5 Cow. 
529; Jackson v. Hinman, 10 J. R. 292; Jones v. Stanton, 
11 Mo. 433; Lee v. Fox, 6 Dana, 171; Spitts v. Wells, 18 
Mo. 468; see notes to Keech v. Sandford, 1 Wh, & Tud. L. 
C. 65, Am. ed. 74; Margar v. Herrick, 21 Ills. 481; Page 
v. Webster, 8 Mich. 263. The outstanding title bought by 
one tenant in common enures to the benefit of all—Lloyd v. 
Lynch, 28 Pa. 419; Gassam v. Donaldson, 18 B. Mon. 230; 
Picot v. Paige, 26 Mo. 398. Consequently, the plaintiff hav- 
ing obtained the benefit of the partition, cannot now turn 
round and deny its validity in an action of ejectment, while 
he retains for himself all the benefits of such partition, for 
that would not be equitable. He holds his own share, and 





seeks further to procure his co-tenants’ share. He blows 
hot and cold at the same time. The court rightly determ- 
ined the equities as between the parties. 


Homes, Judge, delivered the opinion of the court. 


This was an action of ejectment for the lot No. 182 of the 
Carondelet commons south of the river Des Péres. The suit 
was commenced in the St. Louis Land Court in January, 
1857; and in November, 1863, there was a trial, and judg- 
ment for the defendant. An amended answer of the defend- 
ant, filed in October, 1863, denied the unlawful entering and 
withholding of the premises from the plaintiff, or that he was _, 
entitled to the possession, and set up as a defence a judg- 
ment in partition in a suit which had been commenced in 
said court in August, 1859, returnable to the October term 
of that year, in which the plaintiff here was a party defend- 
ant, and filed his answer at that term on the 19th day of Oc- 
tober, and there was a trial and final judgment of partition 
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between the parties thereto (the defendant here also being 
one), claiming as tenants in common a larger tract of land, 
by a title derived under a confirmation to one Martigny, 
which included the land in controversy in this case. When 
the partition suit was commenced, the plaintiff Forder held 
an outstanding claim of title to this lot, under the town of 
Carondelet, as a part of the Carondelet commons: but the 
larger tract, including this lot, was held in possession by the 
tenants in common under the Martigny title; and the plain- 
tiff here, after the commencement of the partition suit, and 
before filing his answer therein, conveyed away this outstand- 
ing title to a stranger, who still held the same adversely, so 
far as appears, at the time of the trial of this case. The plain- 
tiff offered evidence tending to show that the defendant was 
in possession of the premises at the commencement of this 
suit, and the defendant gave evidence tending to prove that 
~ he was not in possession. 

It appeared in evidence that the parties had claimed the 
larger tract as tenants in common under the confirmation to 
Martigny, and held the actual possession of the same under 
that title. But the plaintiff here having acquired the out- 
standing Common titles to three lots situated within this 
tract, these were allotted to him, at his instance as a party 
defendant in the partition, as part of his portion; but this 
fourth lot (182), the land in controversy, had not been con- 
sidered in the partition. He now claims that this outstand- 
ing Commons title was not adjudicated upon in the partition 
suit, and that he is entitled to recover the possession thereof 
in this ejectment, though the land appears to have been 
allotted to one of the co-tenants as part of his portion. The 
position assumed is, that it was only the Martigny title that 
was divided in the partition, and not this of the Commons; 
and, in effect, that it was not the land, but the particular 
title, that was the subject of this partition. 

The defendant put in evidence a transcript of the record 
of a partition suit, previously brought by this plaintiff against 
his co-tenants for a partition of this same larger tract, held in 
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common under the Martigny title, which, after judgment 
given for a partition to be made, was dismissed by the plain- 
tiff. We suppose the object of this was to show that the plain- 
tiff had claimed possession as a tenant in common with the 
rest under that title, and that he did not pretend to hold 
title adversely to his co-tenants. It was not conclusively 
proved that the defendant was in possession of the premises 
sued for at the commencement of this suit, holding adversely 
to the plaintiff. That was a matter for the jury, and the ver- 
dict was for the defendant. ‘The evidence showed that the 
actual possession was held by the tenants in common, with 
that unity of possession which gives a right of partition. The 
defendant was not holding possession adversely to the plain- 
tiff here ; nor did the plaintiff claim that he had ever been 
in the actual possession of the lot in controversy, holding ad- 
versely to his co-tenants. Now, before one tenant in common 
can maintain ejectment against his co-tenants, on an outstand- 
ing title, for his own exclusive benefit, he must surrender 
the common possession (if he has any) to the others, or he 
must show that the other tenants in common are holding ad- 
versely to him. A disseizin, or an actual adverse possession, 
destroys the unity of possession among the tenants in com- 
mon, and takes away the right of partition—Phelan v. Kelly, 
25 Wend. 889; 4 Kent’s Com. 380, n.(c.) An ouster by 
either would put the other co-tenants to their legal remedy 
by ejectment. The possession of the other co-tenants, with- 
out such ouster, would.be his own possession as well. The 
former partition suit having been dismissed before this eject- 
ment was commenced, the record of that suit would not ex- 
clude the possibility of his having taken an adverse posses- 
sion afterwards of the land sued for, and we do not see that 
it was entitled to much weight. For some purposes, the 
mere fact of bringing an action of ejectment might be con- 
sidered as an assertion of an adverse title and right of pos- 
session. The fact of adverse possession was matter of evi- 
dence, and the verdict seems to have found that there was 
none. 
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The judgment of partition establishes the title to the land 
which is the subject of the partition, and, in an action of 
ejectment upon an adverse possession, or an adverse title ex- 
isting at the date of the partition, it is final and conclusive 
at law upon all the parties to the record, and on all persons 
holding under them afterwards—Clapp v. Bromagham, 9 
Cow. 569. The statute requires that the petition shall set 
forth the rights and titles of all parties interested in the 
premises sought to be divided, and of all persons having, 
upon any contingency, a beneficial interest therein, present 
or expectant. It requires the court to ascertain by evi- 
dence, by confession, or by verdict, and to declare the rights, 
titles, and interests of the petitioners and defendants ; and 
the final judgment, that the partition be firm and effectual 
forever, is made binding and conclusive on all parties to the 
proceedings, and their representatives, and on all those 
claiming under them by right derived after the commence- 
ment of the suit. This was the common law form of judg- 
ment in partition—2 Greenl. Crui. Dig. 378. It provides 
further, that if it shall appear that there are parties claim- 
ing the same portion adversely to each other, the court may 
decide upon such adverse claims, or, in its discretion, direct 
such share to be allotted subject to such claims ; and there 
can be no doubt, that if any party defendant wholly denied 
the tenancy in common, and claimed the land adversely to 
the plaintiffs, he could so answer, and if that issue were 
found for him, it would entirely defeat the partition as 
against him. When the title or possession is held adversely, 
that matter must first be settled, either in the partition suit, 
when it can be done under the statute, or by an action of 
ejectment, before a partition can be had, either at law or in 
equity—4 Kent, 365; 2 Greenl. Crui. Dig. 379. It is only 
when lands are held in joint tenancy, tenancy in common, 
or co-parcenary, that a partition will lie under the statute 
or at common law; and unless such holding be averred and 
established, there is an end of the partition—R. C. 1885, p. 
1110, § 1. 
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The plaintiff might have asserted his adverse title in the 
partition suit, or pleaded it in bar, and, if decided against 
him, he had his remedy by appeal or writ of error. The 
judgment must be taken as conclusive here, that no such 
defence was made, or that, if made, it was decided against 
him. Not having asserted his adverse claims there, they 
were wholly barred at law. In Spitts v. Wells, 18 Mo. 471, 
it was even held that an equitable claim for improvements, 
which might have been asserted in the partition suit, and 
was not, was barred beyond relief. It constituted a part of 
the subject of partition, and the rights and titles of the 
parties therein were to be ascertained and declared by the 
court. The whole right and title of the parties in that sub- 
ject matter were put in issue, and were necessarily decided 
upon as between them, and all holding under them after- 
wards. 

It can scarcely be necessary to observe, that parties only, 
and those holding under them after the commencement of 
the suit, are bound by the partition ; and where, as in Col- 
ton v. Smith, 11 Pick. 311, a mortgagee, or one holding 
under the mortgagee, is not made a party, he will not be 
concluded. The question of his title not being in issue, it 
is not necessarily decided. But parties whose rights and 
titles are put in issue, and must be ascertained and declared 
before partition can be made, are conclusively bound. The 
court has full power to investigate them, and it is the duty 
of the court to see that they are correctly ascertained and 
declared, and that the whole title shall be conveyed by the 
judgment in partition—Owsley v. Smith, 14 Mo. 153; Ful- 
bright v. Canefox, 30 Mo. 425. But where the right or 
title claimed in a particular lot is not the identical subject- 
matter that was directly in issue on the pleadings between 
the same parties, the judgment will not be a bar against 
other persons claiming such right or title in the lot—Farrar 
v. Christy, 83 Mo. 44. 

It is not clear what real benefit it would be to this plain- 
tiff if he could recover here ; for he would unquestionably 
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be bound by the warranty implied in the partition as to the 
subject divided therein, the land itself, in respect to which 
there was a common title, and that unity of possession and 
right of partition, which belonged to the parties co-tenants 
incommon thereof. It is said that there was no warranty 
in partition at common law among joint tenants and tenants 
in common, as in the case of co-parceners, until after the 
statute 81 Hen. 8; but under that statute, which is part of 
the common law adopted in this State, there was a war- 
ranty, by virtue of which tenants in common, making par- 
tition, were bound to deraign the warranty paramount; that 
is, we suppose, make good to each other the common title 
to the subject of the partition ; and if it failed in any part 
by reason of paramount title, the losing party became en- 
titled to contribution from the others, when that title was 
asserted by another—Rawle on Cov. Tit. 471. There being 
no covenant, there could be no action at law; but there 
would be an effective remedy in equity to enforce a contri- 
bution among all the parties for the reimbursement of the 
one that had lost his portion—Sanger v. Cator, 8 Humph. 
256. There would seem to be scarcely less justice in com- 
pelling this plaintiff, who forebore to assert his right when 
he might and ought to have done it, (if he ever intended to 
do it,) when the partition was made, to take upon himself 
the whole contribution. Such would be the simple effect of 
holding this partition here to be’a conclusive bar to this 
claim. He owned that claim when he became a party to 
the partition, and he is seeking to assert it here against his 
co-tenant, in violation of this warranty. It would have 
made no difference if that claim had been conveyed back 
to him before the trial of this ejectment; for it has been 
held, in equity, upon just principles and very satisfactory 
reasoning, that no party to a partition can be permitted to 
assert an adverse title for the purpose of ousting another 
party from the portion allotted to him in the same partition, 
whether it be acquired before or after the partition is made 
—Venable v. Beauchamp, 38 Dana, 324. This would be so, 
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at least, in equity ; and if the matter rested on this alone, 
the plaintiff might be entitled to recover in ejectment, if 
there were nothing else to prevent it, and the defendant 
would be put to his remedy in equity, on a petition framed 
with that view. 

But the matter does not rest here. It is true, the defend- 
ant did not own this adverse title at the date of the trial 
and judgment in the partition suit; nor was it made a 
special subject of consideration in making the allotments in 
partition ; but it appears by the record that he was the own- 
er of it when the suit was commenced, and until some three 
weeks before he filed his answer to the partition suit. It 
does not appear on what day the process was served upon 
him, but it is stated the suit was commenced in August, 
1859, and his conveyance was made on the first day of Oc- 
tober following. It was conveyed, then, after the proceed- 
ings were commenced against him. Now the statute ex- 
pressly declares that the partition shall be binding and 
conclusive upon all the parties, and on all those holding 
under them “by right derived after the commencement of 
the proceedings”—R. C. 1855, p. 1115, § 26. We decide 
nothing here, now, concerning the rights of any stranger to 
the partition, or of any person not a party thereto. But in 
reference to this plaintiff, we think this judgment operates 
as a bar against him at law, not only in respect of the estate 
and title which he then had, but in respect of any title 
which he might thereafter acquire. There is here no cov- 
enant of warranty by deed ; but there is such a thing as an 
estoppel in pais, and by matter of record, which, like an 
estoppel by deed, may have the effect to pass an after-acquir- 
ed title, by operation of law. The partition establishes the 
title, severs the unity of possession, and gives to each party 
an absolute possession of his portion. A partition is some- 
times altogether the act of the parties rather than the act of 
the law. This binding and conclusive judgment is, in its 
very nature, very much like the old livery of seizin under a 
feoffment, which was matter in pais, or like a fine, or a com- 
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mon recovery, which was matter of record, and these ancient 
assurances were of that solemnity and high character, that 
that they not only passed an actual estate, and devested 
what title the party then had, but operated by way of estop- 
pel to pass all future estate and possibility of right which 
he might thereafter acquire—Shep. Touch. 2-6, 204-6; 
Rawle on Cov. Tit. 402; and we see no good reason why 
this solemn judgment in partition, which the statute de- 
clares shall be firm and effectual forever, should not be al- 
lowed to have the same operation against all parties to the 
record. 

The result is, that at the date of the trial of this action, 
the plaintiff had no title or right to the possession of the land 
sued for, on which he could recover; but as the partition, 
as well as his conveyance of his title, was subsequent to the 
commencement of this suit, it does not follow that he had 
no title or right of possession at that date. But before the 
trial, his right had ceased to exist by his own act. In such 
case, the verdict is to be rendered according to the fact, and 
the plaintiff would, on that alone, be entitled to recover only 
for damages and costs—R. C. 1855, p. 693, § 14. 

The instruction told the jury, in effect, that the plaintiff 
was not entitled to recover possession of the land embraced 
within the partition; and there was a verdict for the defend- 
ant on the issues, whereby the fact must have been found, 
that the defendant had not been in possession of the prem- 
ises, holding adversely, at the commencement of the suit ; 
otherwise the verdict should have been for the plaintiff for 
the damages and costs. We think the verdict was sustain- 
ed by the evidence, and that the instruction was properly 
given. 

Judgment affirmed. Judge Wagner concurs; Judge Love- 
lace not sitting. 
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James C. Sutton, Defendant in Error, v. BENJAMIN Mason, 
Plaintiff in Error. 


Ejectment — Mortgage— A mortgagee may maintain an action of ejectment 
against the mortgagor. An answer to a partition in ejectment by grantee 
against grantor in a deed absolute upon its face, claiming only that the deed 
was intended as a mortgage, not asking to reform the deed or to redeem the 
land, shows no defence in equity. 


Error to St. Louis Land Court. 


G. P. Strong, for plaintiff in error. 


I. A deed absolute on its face, but given as a security for 
money, is a mortgage—1 Lom. Real Prop. 315; 1 Pow. Mort. 
116; 7 J. Ch. 41; Clark v. Henry, 2 Cow. 332; 22 Mo. 77; 
2 Sum. 5381; 16 Mo. 129, 143; 21 Mo. 329; 1 How. 118 .& 
126. Parol evidence admissible—1 Pow. Mort. 120, n. 2; 
14 Wend. 66. 


Il. Hjectment may be maintained on sheriff’s deed of 
mortgagor’s interest against mortgagor. The mortgagor is 
the legal owner of the land—2 B. Mon. 63; 28 Mo. 142 & 
145; 33 Mo. 71. 


III. If the defendant be what he pretends to be—that is, 
a mortgagor—he would have no interest in the premises but 
by the mere indulgence of the mortgagee—2 Fonb. Eq. 258; 
3 East, 449; Keach v. Hall, 1 Doug. 21; 2 Black. 159. 


IV. 4 Kent Com. 156: “A mortgagor is no better than a 
tenant at sufferance, and is not entitled to notice to quit be- 
fore an ejectment can be maintained against him.”—Keach 
v. Hall, 1 Doug. 21; Moss v. Gilmore, 1 Doug. 279; Birch 
v. Wright, 1 Tenn. 383; Thunder v. Belcher, 3 East, 449; 
Christopher v. Sparke, 2 Jac. & W. 234; 5 Bing. 421 ; Rock- 
well v. Bradley, 2 Conn. 1; Wakeman v. Banks, 2 Conn. 
445; Groton v. Boxborough, 6 Mass. 50; 9 Serg. & Rawle, 
311; Williams v. Bennett, 4 Ired. 127; Jackson v. Laugh- 
head, 2 Johns. 75; Jackson v. Fuller, 4 Johns. 215; Jackson 
v. Hopkins, 18 Johns. 487. 
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Lackland, Cline & Jamieson, for defendant in error. 


Waener, Judge, delivered the opinion of the court. 


Upon the trial of this cause in the court below, much testi- 

mony was permitted to be introduced which was not perti- 
nent to the issue made by the pleadings. 
. The action was ejectment ; the respondent claiming title 
by virtue of an absolute deed in fee simple made to him by 
the appellant several years ago. The appellant denied that 
respondent was entitled to the possession of the premises, 
and set up that although the deed of conveyance was abso- 
lute on its face, yet it was intended by the parties as a mort- 
gage. The issue was submitted toa jury, who found for the 
respondent, and judgment was given accordingly. 

It is contended by the counsel for the appellant, that a 
deed purporting to be absolute on its face will be construed 
as a mortgage, where it was given as a security for money, 
or intended to operate as such between the parties, though 
not so expressed. Admitting this to be true, it is not per- 
ceived how the principle he invokes will help him, or defeat 
the right to possession of respondent, in this suit. A mort- 
gagee may maintain an action of ejectment against the mort- 
gagor—Walcop v. McKinney, 10 Mo. 229. 

The answer contained no equity; it did not ask to reform 
the deed, nor pray for the right to redeem. If relief is de- 
sired, such facts must be stated as will warrant a court of 
equity in interposing to grant it. 

Judgment affirmed. Judge Holmes concurs; Judge Love- 
lace absent. 


Joun Harpy, Plaintiffin Error, v. Joan Matruews, Defend- 
ant in Error. 


Conveyance — Contract — Patent and Latent Ambiguity.—To render a deed or 
other instrument void for uncertain description, the ambiguity must be pat- 
ent and appear on the face of the instrument; but where the uncertainty 
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is raised by matter outside of the instrument, the ambiguity is latent, and 
may be explained by the application of extrinsic evidence. (See Belly, 
Dawson, 82 Mo. 79.) 


Error to St. Louis Court of Common Pleas. 


Geo. P. Strong, for plaintiff in error. 


The ambiguity does not arise upon the face of the contract, 
It is not “ patent.”” No one would discover it merely by in- 
spection of the paper. Some outside fact must be known be- 
fore any ambiguity appears. It is not until we are informed 
that, in point of fact, there are two tracts of land which will 
answer the description in the contract, that any ambiguity 
appears. This fact could only be known by proof. Although 
the court below knew it, from his general familiarity with 
the plan of the city of St. Louis, yet it was not a fact of which 
he could take judicial knowledge (1 Greenl. Ev. § 6); and 
therefore it was not a fact that could appear in any legal 
manner in the case, until it was established by competent 
proof. This was never done. The court erred by assuming 
it; for if the paper had been admitted, and the defendant 
had sought by parol to destroy its force, by proving that it 
described more than one piece of land, the plaintiff would 
then have had the right to show to which land defendant in- 
tended it to apply. It then became, or rather always was, a 
“latent ambiguity,” which, according to all the authorities, 
might be removed by parol evidence—1 Greenl. Ev. §§ 297, 
298 (last clause), 299 (2d clause), 301 (n. 1), pp. 406, 408; 
id. p. 411, n. 1, and authorities there cited, viz: 1 Metc. 378, 
on p. 881; 18 Pick. 261, on p. 265-6; 4 Metc. 438, on p. 
451; Bates et al. v. Bank of Mo. 15 Mo. 309-12. It is in. 
sisted that upon the authorities above cited, the court should 
have admitted the contracts. 

But, in ascertaining where these streets lie, we first dis- 
cover an ambiguity in the description. It might, perhaps, 
with more propriety be called a defective or imperfect de- 
scription. It lacks a single element to make it precise, defi- 
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nite, and perfect. If it had said 185 feet on the south side of 
Washington avenue, all would have been clear. 


Knox & Smith, for defendant in error. 


I. The instruments of writing offered in evidence were 
not valid contracts for the sale of land—King v. Wood, 7 Mo. 
389. The ambiguity is patent—32 Mo. 79; 2 Pars. Cont. 
994-9; 1 Greenl. Ev. § 300. 

II. The instruments of writing relied on by plaintiff as ev- 
idencing a contract of sale, were vague, indefinite, and uncer- 
tain; and it is impossible from said instruments to determine 
either the parcels of land intended to be described, or the 
terms, or amount of payment. 


Waaner, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff against the de- 
fendant to recover damages for an alleged breach of contract 
in the sale of land. On the trial, plaintiff offered to read in 
evidence the receipts taken for part payment of the purchase 
money, and stating how and where the balance was to be 
paid, and also a written acknowledgment of sale of one of the 
pieces of property, all signed by the defendant, the hand- 
writing being admitted. The property was described as “a 
piece of property on Leffingwell avenue, one hundred and 
thirty-four feet eight inches, and one hundred and five feet 
on Washington avenue”; and “one of seven lots, that is to 
say, one hundred and eighty feet on Washington avenue, and 
one hundred and thirty-four feet eight inches on Beaumont 
street.” The defendant objected to the reading of the re- 
ceipts and the acknowledgment of sale, on the ground that 
the description of the land was vague and indefinite, and the 
contract void on that account. Plaintiff stated that he was 
prepared to prove that defendant owned land answering to 
the description contained in the receipts, and that he had put 
plaintiff in possession of it. The court sustained the objec- 
tion of the defendant, and refused to allow the receipts to be 
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read ; to which decision of the court the plaintiff excepted, 
and then took a non-suit. 

To render a deed or other instrument ambiguous or yoid 
for uncertain description, the ambiguity must be patent, and 
appear on its face; but where the deed or instrument ap. 
pears certain and without ambiguity, and the uncertainty 
arises by matter outside of the instrument, then it contains 
a latent ambiguity, and may be explained by the application 
of extrinsic evidence. 

The most clear and succinct definition of this latter spe- 
cies of ambiguity is given by Sugden. “Ambiguitas latens,” 
he says, “is that which seems certain, and without ambigu- 
ity, for anything appearing upon the face of the instrument, 
but there is some collateral,matter out of the instrument 
that breeds the ambiguity”—1 Sug. Vend. 181, Am. ed. of 
1836. And as it is raised’ by extrinsic evidence, it may fairly 
be dissolved by the same means—id. “A latent ambiguity 
is where you show that words apply equally to two different 
things or subject matters, and then evidence is admissible to 
show which of them was the thing or subject matter intend- 
ed”—Smith v. Jeffreys, 15 Mees. & W. 562, per Alderson, 
B.; S. P. Bates v. Bank, 15 Mo. 309; Webster v. Atkinson, 
4 N.H. 21; Tuder v. Tyrrel, 2 Dana, 49; Storer v. Free- 
man, 6 Mass. 440; Jackson v. Sill, 11 Johns. 201; Vernor 
v. Henry, 3 Watts, 385. That the ambiguity in the receipts 
is latent, is obvious and unquestionable. The description 
apparent on the face of the writings is sufficiently certain 
and definite, and it is only when you come to apply the de- 
scription to the subject matter, that an ambiguity arises. 
Then it is, for the first time, that the words apply equally to 
two different things or pieces of property, and then evidence 
is admissible toshow which were the things or pieces of prop- 
erty intended. 

The judgment is reversed, and the cause remanded. 

Judge Holmes concurs; Judge Lovelace absent. 
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City oF CARONDELET TO THE USE OF Martin Reuter, Plaintiff 
in Error, v. Louis G. Picot, Defendant in Error. 


Revenue—Municipal Corporations.—The levying of taxes is a matter solely 
of statutory creation, and no means can be resorted to, to coerce their pay- 
ment, other than those pointed out in the statute. A tax, in its essential 
characteristics, is not a debt, nor in the nature of a debt, but is an impost 
levied by the government upon its citizens for the support of the State. A 
municipal corporation cannot provide for the collection of taxes by a suit 
against the tax-payer, unless the power be specifically delegated by its 
charter. 


Error to St. Louis Circuit Court. 


Jecko & Clover, for plaintiff in error. 


I. The court below erred in sustaining the demurrer to 
the plaintiff’s declaration. The City of Carondelet, among 
other enumerated powers, has power to provide for the con- 
struction and repair of all side-walks and curb-stones, and 


.for the cleaning of the same, and of the gutters, at the ex- 
pense of the owners of the ground fronting thereon—Sess. 
Acts 1851, p. 145, s. d. 87 of § 4, Art. V. Section 5th 
enacts that “ the city council shall have power to make 
all ordinances which shall be necessary and proper for 
carrying into effect the powers specified in the preceding 
section, and all other powers vested by this act in the 
corporation, the city government, or any department or 
officer thereof.” By section 5, Art. VII. of the same act, p. 
148, the city council “has power, by ordinance, to levy 
and collect a special tax,” &c. The act to incorporate the 
City of Carondelet, Jan. 16th, 1860—Laws 1860, p. 319, § 
11, Art. VIII., provided that the cost of grading, paving, 
repairing, and re-paving, é&c., shall be ‘apportioned and 
charged on the adjoining lots, &c., in the manner to be 
prescribed by ordinance, and such lien and charges may be 
enforced by a special tax and sale, in such manner as shall 
be prescribed by ordinance. That a city may bring an ac- 
tion for taxes, see Thompson v. Gardner, 10 Johns. 404; 
Mayor and Com. Council of Baltimore v. Hughes, Adm’r, 
9—VOL. XXXVIII. 
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1 Gill. & Johns. 480; Mayor v. Howard, 6 Harris. & J. 383; 
Clemens v. Baltimore, 16 Md. 208. 

A claim for paving taxes may be recovered in assumpsit ; 
and on a declaration containing an insimul computassent, 
supported by evidence, recovery may be had. 


Defendant in error, in person. 


If the cost of constructing the side-walk and placing the 
curb was a tax or charge lawfully assessed against the de- 
fendant, or the land, still plaintiff could not maintain an ac- 
tion at law for the amount. “ For the collection of taxes, 
no right of action is given, with a few exceptional cases; 
nor are taxes contracts between party and party, either ex- 
press or implied ”—Pierce v. Boston, 3 Met. 521. “It is a 
rule,”’ (says Parsons, C. J.,) “ founded in sound reason, 
that when a statute gives a new power, and at the same 
time provides the means of executing it, those who claim 
the power can execute it in no other way. When we finda 
power in the plaintiffs to make the assessments, they can 
enforce the payment in the method directed by the statute, 
and not otherwise; and that method is by the sale of the 
delinquent’s shares. This rule applies to all taxes, public 
and private. No action can be maintained to compel the 
payment of State, county or town taxes, except in the par- 
ticular cases in which an action is given by the statute ”— 
Andover v. Gould, 6 Mass. 44; re-affirmed in Andover v. 
Hay, 7 Mass. 102. 

In the case of the City of Camden v. Allen, 2 Dutch. 401, 
403, the question whether the remedy is exclusive or cumu- 
lative is discussed, and authorities cited for the rule that 
the remedy provided by the statute is exclusive of all others. 


Waaner, Judge, delivered the opinion of the court. 


The court sustained a demurrer to the petition in this 
case, and the only question that arises is, whether the City 
of Carondelet had power by its charter to authorize the 
bringing of a personal suit against the defendant to the use 
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of the plaintiff, for special taxes assessed against him for 
constructing side-walks, pavements, and putting up curbing, 
fronting his property in said city. 

By the ‘ Act to incorporate the City of Carondelet,” ap- 
proved March Ist, 1851, (Sess. Acts 1851, p. 139,) in § 4, 
Art. V., power is given the city to remove all obstructions 
from the side-walks, and to provide for the construction and 
repair of all side-walks and curb-stones, and for the cleaning 
of the same, and of gutters, at the expense of the owners of 
the ground fronting thereon. Sec. 5 invests the city council 
with power to make all ordinances necessary and proper for 
carrying into effect the powers specified in the preceding” 
section. By § 5,in Art. VII., power is delegated to the city 
council, by ordinance, to levy and collect a special tax on 
the holders of lots on any street, lane or avenue, or part of 
any street, lane or avenue, according to their respective 
fronts owned by them, for the purpose of grading or paving 
the side-walks of such street, lane or avenue, and for the 
purpose of lighting the same. And § 6, same article, gives 
the council power to direct by ordinance the manner in which 
any property, real or personal, advertised for sale, or sold 
for taxes by authority of the corporation, may be redeemed. 

In pursuance of this charter, the city council of Caronde- 
let, in August, 1853, passed an ordinance in relation to 
curb-stones and side-walks. The ordinance provides (§ 1) 
that for the setting of curb-stones and laying of side-walks, 
upon all property belonging to the city, and upon all lots 
where the owners object to have the same done by the 
' city, or where the owner or owners neglect or refuse to 
have the same done as-provided for by ordinance, the engin- 
eer, under the direction of the mayor, shall proceed to let 
out such work by contract to the lowest and best bidder, 
taking good security for the faithful performance of the 
same. Provision is then made for notifying the owner or 
owners of lots, when the council directs the setting of curb- 
stones and laying of side-walks on any street; and where 
the engineer contracts to have it done on behalf of the city, 
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it is made his duty, as soon as the work is done, to appor. : 
tion the amount, and charge the same to the ground, ae. 
cording to its front on such street. Immediately after such 
apportionment, a certified copy thereof is to be delivered to 
the city register, and such apportionment is made a special 
tax and lien upon the property so apportioned. It is the 
duty of the register, as soon as he receives the apportion. 
ment, to deliver a copy of the same to the constable, who 
shall present the accounts contained therein to the respect. 
ive property holders; and if payment is refused, he shall 
proceed to collect by levying on personal property. If the 
demand is not satisfied, or the money realized by the sale of 
personal property, the register is required to advertise the 
lots owned by the delinquents, on which the apportionment 
is charged, and sell the same. The manner of proceeding 
with the sale is then pointed out; and provision is also made 
for redemption. Section 12 declares that whenever the mayor 
deems proper, he may order suit to be brought for non-pay- 
ment of such special tax, instead of selling lots, and he shall 
direct the register accordingly ; the suit to be brought, to 
the use of the contractor who executed the work, in the 
name of the city. 

By an ordinance, approved February 24th, 1859, curbing 
and paving was ordered to be done in front of defendant’s 
property on certain streets, which he neglected or refused 
to do, and the work was let out by the engineer to the 
plaintiff. The 3d section of this ordinance directs the 
manner in which the engineer shall award the contracts, 
and provides that they shall be given to the lowest and best 
bidder, “the city, however, being in nowise compelled to 
pay for said work any sooner than the amount of cost there- 
of, to be levied on the property respectively, shall have been 
collected and paid into the city treasury.” 

- The court below held that this action could not be main- 
tained. The interest involved is purely local, but the prin- 
ciple is important. Corporations have no powers except such 
as are expressly granted in their charters, and such as are 
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‘ auxiliary or necessary to the proper exercise of the powers 


conferred; and they are strictly limited to the exercise of 
such powers ; and all statutes or charters creating corpora- 
tions are to be strictly construed—Blair v. Perpet. Ins. Co., 
10 Mo. 559; Beatty v. Knowles, 4 Pet. 152; Penn. R.R. 
Co. v. Canal Coms., 21 Penn. 9; The People v. Utica Ins. 
Co., 15 Johns. 357. The power given in the 4th section 
of Art. V. is to provide for the construction and repair of 
all side-walks and curb-stones, at the expense of owners of 
ground fronting thereon. No remedy is prescribed for en- 
forcing payment against the owners, but the general power 
to make all ordinances necessary to carry into effect the 
provisions of the charter is.conferred. And by the 5th sec 

tion of the 7th article, the authority is stated in more ex- 
plicit terms, where full and adequate power is directly 
granted, to levy and collect a special tax on the holders of 
lots for the purpose of grading, paving, &c. The 6th sec- 
tion then gives powers to direct, by ordinance, the manner 
in which any property, real or personal, advertised for sale, 
or sold for taxes by authority of the corporation, may be re- 
deemed. That it was the clear and manifest intention of 
the Legislature to confer power on the corporation to sub- 
ject the lots to sale, for the collection of the special tax, is 
abundantly shown by this last section authorizing the city 
to prescribe the mode and manner of redemption. This 
may be regarded as a legislative interpretation of the power 
—City of St. Louis v. Russell, 9 Mo. 509. In City of St. 
Louis, to the use of McGrath, v. Clemens, 36 Mo. 467, we 
held that a suit against a party to recover the amount of a 
special tax levied under the act of March 5th, 1855, p. 25, 
§ 6, was a proceeding in personam, and authorized a general 
judgment for the amount of the tax and interest, as well as 
a special judgment against the property. But the 6th sec- 
tion of the act on which this adjudication is based, gives the 
power in express terms, and declares that the owners and 
holders of the property shall be bound to pay for the work, the 
same as though the liabilities were contracted by themselves, 
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and that they may be sued therefor accordingly. We find 
no such provision or authority embodied in the Carondelet 
charter, and we can determine that it exists only by impli- 
cation or construction. There is no question made here ag 
to the legality of the assessment of this special tax, but it ig 
objected that there is no right to sue by personal action, 
The levying of taxes is a matter solely of statutory creation, 
and no means can be resorted to, to coerce their payment, 
other than those pointed out in the statute. Should a tax 
be imposed, and no method provided by law for its recovery, 
a resort to legal proceedings would then be a matter of ne- 
cessity. But this could only arise where the Legislature 
had failed entirely to indicate any mode or manner of col: 
lection. 

“A tax, in its essential characteristics, is not a debt, nor 
in the nature of adebt. A tax is an impost levied by au- 
thority of government upon its citizens or subjects, for the 
support of the State. It is not founded on contract or 
agreement. It operates in invitum. A debt is a sum of 
money due by certain and express agreement. It originates 
in, and is founded upon contract, express or implied ”— 
Pierce v. Boston, 8 Metc. 520; Camden v. Allen, 2 Duteh- 
er, 398. 

Unless the power is specifically delegated or expressed, no 
right of action exists for taxes, and they cannot be turned 
into judgments. Both the State and municipal corpora- 
tions have a much better and more expeditious remedy. 
They have the right by summary process to enforce collec- 
| tion, by levy and sale; and when this power exists, complete 
and ample as it most assuredly is, it would be monstrous, 
without plain and express authority to that effect, to say 
that they could abandon at pleasure the usual and simple 
manner of making collections, and subject the delinquent 
tax-payer to all the harassments, vexations, and costs of a 
legal proceeding. That the special tax assessed or appor- 
tioned was to be in accordance with the respective fronts of 
ground on the street, would seem to denote an intention to 
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make the property liable. But the city, by its ordinance, 
provided that resort might first be had to sale of personal 
property, and if the amount could not be satisfied in that 
way, then the lots should be advertised and sold. No reason 
is shown why this remedy was not pursued. 

The 12th section of the ordinances under which this pro- 
ceeding is sought to be enforced, which declares that the 
mayor, whenever he deems proper, may order suit to be 
brought for non-payment of the special tax, instead of sell- 
ing the lots under advertisement, is, in our opinion, without 
authority, and not warranted by the charter. And such 
segms to have been the interpretation of the city authorities 
themselves, for by the very ordinance under which this con- 
tract was executed, it is provided that the city shall in no- 
wise be compelled to pay for the work any sooner than the 
amount or cost thereof shall have been collected, by levy and 
sale of the property, and paid into the city treasury: thus 
plainly implying, if not expressly declaring, that the proper- 
ty on which the special tax was charged was the subject 
matter out of which payment was to be obtained. The 
plain meaning and import is, that the city is primarily lia- 
ble, and that the contractor agrees to wait for his pay till 
the city shall collect it by a proceeding against the property 
on which alien is constituted. The improvements are made 
by the city, and the contracts are with the city. There are 
but two parties to the contracts: the parties bidding and the 
parties accepting. The property holders are not parties to 
the contracts, nor is there any privity existing between them 
and the contractors. The city makes out the sapportion- 
ment, levies the assessment, and ,enforces the collection. 
The city has a lien on the property; the contractors have 
not. It may be said that the property may not. be sufficient 
to pay the assessment. It is a sufficient answer to this to 
say, that it will not be presumed that it was ever intended 
that a corporation, in the exercise of this high prerogative 
power, should absorb the whole value of a person’s property, 
and then come on him for a deficit. 
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Upon general principles, the cost of improve ments should 
be paid for out of the public treasury, but the Legislature 
has seen fit to confer certain privileges on corporations, em- 
powering them to levy special taxes, and make assessments 
for benefits. While the existence of the right to confer this 
power is not denied, yet it is the exercise of a high preroga- 
tive in derogation of the rights of the citizen and of private 
property, and must be strictly construed. Those who wish 
to avail themselves of this extraordinary power must show 
clearly, without resorting to intendment, that it really 
exists. 

In our opinion, the demurrer was properly sustained. , 

Judgment affirmed. Judge Holmes concurs; Judge Love- 
lace absent. 


JoHN McKnieut, Appellant, v. ApicaiL S. Wimer, Respond- 
ent. 


Mortgage—Deed of Trust—Power.—A. made to B., as trustee, a deed of trust 
of lands to secure the payment of a debt due by A.to C. The deed provid- 
ed, that, in default of payment of the debt secured, B., or, in case of his 
death or absence from the State, the sheriff of the county, might sell the 
land in accordance with the terms prescribed. In default of payment, B. 
being absent from the State, the sheriff advertised and sold the land in ac- 
cordance with the terms prescribed by the deed, and executed a deed to the 
purchaser; which, after reciting the deed of trust and the powers given, the 
advertisement, sale, and receipt of the consideration, contained the following 
granting clause: “I, J. C. V., sheriff and trustee as aforesaid, in considera- 
tion, &c.,and by virtue of the authority in me vested by said deed and ap- 
pointment, do hereby assign, transfer and convey to him (the purchaser) all 
the right, title and interest in me vested by said deed and appointment, that 
I may or can sell and convey as sheriff and trustee as #foresaid, by virtue of 
said deed, appointment and advertisement, of, in and to the said real estate, 
&c. Held, that the sheriff took a power under the deed, that in the cases 
provided by the deed he could execute said power and thereby divest the 
grantee of his estate, and convey the same to the purchaser; that he held 
the power for the benefit of the holder of the notes; that the power was not 
revocable by the grantors in the deed of trust, the debt remaining unpaid; 
that the deed delivered by the sheriff properly executed the power, and the 
purchaser thereby acquired an estate in fee.- (Miller et al. v. Evans et al., 

_ 85 Mo. 45, P. 1, disapproved.) 
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Appeal from St. Louis Land Court. 
Lackland,. Cline & Jamieson, for appellant. 


The court below erred in deciding that no title passed to 
" the appellant. 

I. Because there was express power given in the deed of 
trust to the sheriff to advertise, sell, and convey. 

II. Admitting for argument sake that there was no title 
in the sheriff, still, as the power was given to sell and con- 
vey, he could do it and pass the title. A sheriff, under exe- 
cution, can sell and convey real estate, although there is no 
title in him; also, an administrator can sell and convey 
real estate under an order of the probate court ; also an ex- 
ecutor, under a will, without any order of court; also an 
agent, under a power of attorney. 

-“JII. The legal effect of the deed of trust operated to pass 
the legal title to the sheriff, in the absence of the trustee, 
and enabled the sheriff to advertise, sell, and convey. 


Glover § Shepley, for respondent. 


I. The deed of Sheriff Vogel passed no title to McKnight, 
because there is no principle of law or equity known, by 
which, in such a case, the sheriff was authorized to transfer 
the title. By the deed the estate was vested in McClellan, 
and the power to sell was conferred on McClellan. This 
power, being coupled with an interest in the property, could 
be exercised in accordance with long established principles 
of law. But the attempt to convey power in the manner 
used in the deed, is anomalous in practice, and has no 
ground of support in the law. 

The sheriff has no title, therefore he cannot convey as 
owner: he is not an agent, and as such cannot convey: he 
is not the agent of the grantors, for they could not control 
him: he is not the agent of McClellan, for McClellan does 
not appoint him. If the sheriff be an agent, then he must con- 
vey in the name of his principal. But he has pretended to 
convey in his own name, and not in the name of any princi- 
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pal; so that the sheriff is neither agent nor trustee in this 
conveyance. 5 

II. But he has not conveyed the property at all, nos the 
right of the Wimers, or of McClellan. He has conveyed 
simply the property, right and title, vested in him, that he 
could as sheriff convey. The deed of Vogel, therefore, is 
inoperative—85 Mo. 45. 


Waener, Judge, delivered the opinion of the court. 


This was an action of ejectment brought in the Land Court 
for the possession of a lot in the city of St. Louis. Plaintiff 
claimed title by virtue of a deed from the sheriff of St. Louis 
county, who sold the premises under a deed of trust. 

The record shows that on the 26th day of September, 
1860, E. H. Shepard, trustee of Abigail S. Wimer, and John 
M. Wimer and Abigail his wife, executed to Josiah G. Me- 
Clellan, as trustee, their certain deed of conveyance, convey- 
ing the lot in controversy for the purpose of securing the 
payment of certain promissory notes therein specified. It 
was provided in the deed, that if the notes, or either of them, 
were not paid when they became due, then the trustee (Me- 
Clellan), ‘or in the event of his absence from the city of St. 
Louis, sickness, death, or other disability, or refusal to act, 
then the acting sheriff, for the time being, of the county of 
St. Louis, upon request of the legal holder of said notes, or 
either of them, may proceed to sell the property hereinbefore 
described, or any part thereof, at public vendue, to the high- 
est bidder, at the east front of the St. Louis county court- 
house, in the city of St. Louis, Missouri, for cash, first giving 
twenty days’ public notice of the time, terms and place of 
said sale, and of the property to be sold, by advertisement in 
some newspaper printed and published in the city of St. 
Louis; and upon such sale, shall execute and deliver a deed 
in fee simple of the property sold to the purchaser or pur- 
chasers thereof.” 

McClellan was out of the State, and the legal holders of 
the notes requested John C. Vogel, the sheriff of St. Louis 
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county, to proceed to sell the property in accordance with 
the power contained in the deed of trust. 

At the sale the plaintiff became the purchaser of the prem- 
ises, and the sheriff executed and delivered to him a deed, of 
which the following is the granting clause: “ Now, there- 
fore, know all men by these presents, that I, John C. Vogel, 
sheriff and trustee as aforesaid, in consideration of the prem- 
ises and of the sum of seven thousand seven hundred dollars 
and —— cents, to me cash in hand paid by the said John 
McKnight, the receipt whereof I do hereby acknowledge ; 
and by virtue of the authority in me vested by said deed and 
appointment, I do hereby assign, transfer and convey to him, 
the said John McKnight, all the right, title and interest in 
me vested by said deed and appointment, that I may or can 
sell and convey as sheriff and trustee as aforesaid, by virtue 
of said deed, appointment and advertisement, of, in and to 
the said real estate as above herein described.” 

The plaintiff requested the court to declare the law to be, 
that if Wimer and wife, and Shepard executed the deed of 
trust read in evidence, and if the said Vogel was sheriff of 
St. Louis county at the time of the sale and the execution of 
the deed, and if Josiah G. McClellan was absent from the 
city of St. Louis at the time of the said sale, then the plain- 
tiff was entitled to recover; which the court refused, and 
then found for the defendant. 

A similar case to this is Miller et al. v. Evans et al., 35 
Mo. 45, and it was there decided that the sheriff had no 
right, title or interest in the property whatever, and that his 
deed passed no title to the purchaser. The court proceeded 
on the idea that the absolute estate in fee simple was vested 
in the trustee, and that the power of sale contingently given 
to the sheriff passed no title to that officer, and any act of 
his in pursuance of the appointment was inadequate to di- 
vest the fee out of the trustee. 

We have examined the subject with attention and care, 
and are unable to concur in the opinion arrived at in Miller 
v. Evans. It is a question of power, and must be determined 
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by the established rules, or the analogies of the law, regulat- 
ing the existence of powers. 

Deeds of trust as used in this State are of comparatively 
recent origin, and have not generally prevailed throughout 
the United States; they were unknown to the ancient com- 
mon law, and hence no direct authority has been found bear- 
ing on the subject, where powers of this description relating 
to them have been adjudged and construed. 

Powers or authorities by which one person enabled anoth- 
er to do an act for him were well known to the common law, 
and were divided into two sorts: naked powers, or bare au- 
thorities; and powers coupled with an interest. A man 
might give a power or authority by will, which was a naked 
authority, not annexed to an estate. Sohe might give a 
power to a stranger, which was a naked collateral power, not 
annexed to an estate—4 Greenl. Crui. 181, 183; 7 Com. Dig., 
tit. Poiar, a. 1; Edwards v. Slater, Hard. 415, per Hale, 
C. B. Powers simply collateral are those given to mere 
strangers who have no interest in the land—Greenl. Crui. 
supra 184,§ 11: as where a person is invested with the capa- 
city of disposing of an interest in, or destroying an interest 
in that which he has not, nor ever had any estate, but is 
barely empowered to sell ; and a person having such power 
can only execute the bare authority which is given him, and 
he cannot alter it, or destroy it, or extinguish it. A man 
may devise that his executor shall sell (though the title de- 
scends to the heir), which is a naked power, and is good. 
Such a power to executors confers a power to sell the land, 
without at the same time vesting any estate or interest in 
them—1 Sugd. Pow. 128-33, 6th ed.; 4 Kent. Com. 320-1, 
n. c.; Lancaster v. Thornton, 2 Burr. 1031 ; Wooldridge v. 
Watkins, 3 Bibb, 350; Zebach v. Smith, 38 Binn. 69; Peter 
v. Beverly, 10 Pet. 532. 

Where a testator devised his estate to his heirs, and at the 
same time authorized his executor to sell the same, or any 
part thereof, if he should deem it for the interest-of the heirs, 
it was held that the fee vested in the heirs, subject to be 
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avoided by the sale of the executor. And Parker, Ch. J., in 
delivering the opinion of the court, said, “that a naked pow- 
er to the executor to sell has this effect, appears very clearly 
from Powell on Devises, 292, 302, 310; Co. Lit. 113 a., n. 
146, 342 b.,n. 298; Bergen v. Bennet, 1 Cai. Cas. in Err. 14. 
The doctrine laid down in all these authorities is, that where 
a power, not coupled with an interest, is givenito the execu- 
tor to sell, the fee may vest in the devisee or heir until the 
sale; but, as soon as the power is executed, they, as well as 
all to whom they may have conveyed, are divested of the fee, 
which immediately vests in the purchaser under the power. 
—Braman v. Stiles, 2 Pick. 460.” 

It is said that naked powers not coupled with an interest 
are to be strictly construed; but we think it more correct 
to say, that they should be carried into effect and executed 
according to the true intent of the party conferring them. 
Although, from the terms made use of in creating a power, 
detached from other parts of the instrument, it might be con- 
sidered a mere naked power; yet if, from its connection with 
other provisions, it clearly appears to have been the intention 
of the grantor, or testator, that the land should be sold for 
the purpose of executing the trust, and such sale is neces- 
sary to execute the trust, it will be construed as a power 
coupled with an interest, for the purpose of effectuating the 
object in view. 

The case here at bar dome that: the grantors made their 
deed conveying the property in trust to McClellan as trustee, 
with power to sell for the purpose of paying off certain notes, 
if default should be made in payment when they matured. 
And to carry out the true intent and meaning of the trust, 
an additional power was conferred on the sheriff of St. Louis 
county in the same deed, authorizing him to sell, in the ab- 
sence or disability of McClellan. A fee was vested in Mc- 
Clellan, subject to be divested upon the execution of the 
power by the sheriff, when the contingency arose which would 
warrant its exercise. 

It is laid down that powers coupled with an interest are 
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irrevocable, whilst naked powers may be revoked by those 
who conferred them. But this was surely not such a naked 
power as could have been destroyed by revocation. The le- 
gal holder of the notes was the beneficiary, and was entitled 
to the faithful execution of the power contained in the deed 
for his protection and security. The sheriff was clothed with 
a trust for his benefit, and the grantors did not possess the 
power of revocation. The deed and appointment conferred 
authority on the sheriff, in the absence or other disability of 
McClellan, to sell the premises and vest the fee in the pur. 
chaser, and the power seems to have been well executed. 

The judgment should have been for the plaintiff. 

Reversed and remanded. Judge Holmes concurs; Judge 
Lovelace absent. 


JESSE RIDDLESBARGER e¢ al., Appellants, v. THOMPSON Mc- 
DanieEL e¢ al., Respondents. 


1. Practice—New Trial—Exceptions.—Where a motion for a new trial filed 
in a cause is continued by the court, the bill of exceptions may be made 
out and signed during the term at which the motion is determined. 

2. Injunction — Damages — Legal Tender.—In assessing the damages, upon 
the dissolution of an injunction restraining the sale upon a deed of trust 
given to secure the payment of a debt, the court cannot allow as damages 
the difference in value between United States treasury notes at the time of 
the granting and dissolution of the injunction, as estimated by the value 
of gold coin in the market. In payment of debts between individuals, 
treasury notes and gold coin are to be considered as of equal value as a 
legal tender. 


Appeal from St. Louis Circuit Court. 


Sharp & Broadhead, for appellants. 


I. The appellants insist that this act of Congress was con- 
stitutional and valid; but as that question is not raised, or 
involved in this cause, we neither cite authorities, nor make 
an argument in regard toit. For, 

II. If the act of Congress, making treasury notes money 
and a legal tender, was within the constitutional power of 
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Congress, then treasury notes stood upon the legal ground 
of gold and silver, and at the last sale under the trust deed, 
either gold or treasury notes (whichever was offered) should 
have been taken from the purchaser, and was so much lawful 
money—Henderson v. McPike, 85 Mo. 255; and respond- 
ents received no damage. 

III. If the act of Congress referred to was not within the 
constitutional power of Congress, then nothing but gold and 
silver was lawful money or a legal tender for debts; re- 
spondents were not bound to receive any other money than 
goldrand silver, and if they did so, it was their own act, for 
which they cannot complain. 


Hill & Jewett, for respondents. 


Upon the motion to dismiss the appeal because the bill of 
exceptions was not taken and allowed at the same term the 
judgment was entered, we refer to Hassinger v. Tye, 10 Mo. 
156 ; Diepenbrock v. Shaw, 2 Mo. 122; Sutter v. Street, 21 
Mo. 157; State v. O’Blennis, 21 Mo. 272; Farrar vy. Fin- 
ney, 21 Mo. 569; Wilcoxson v. McBride, 23 Mo. 404; Ellis 
v. Andrews, 25 Mo. 827; R. C. 1855, p. 1264, § 28. 

Upon the point of the correctness of the ruling of the 
court, in allowing the difference as damages between the 
value of gold, the only legal tender at the time of the in- 
junction, and its value at the dissolution, (or sale, immedi- 
ately following it, ) over and above United States legal tender 
notes, in which the defendants were compelled to take their 
pay, we refer to Kennedy’s Adm’x v. Hammond & Hall, 16 
Mo. 351-2 et seq.; City & Co. of St. Louis v. Alexander, 
23 Mo. 522 et seq.; R. C. 1855, p. 1249, §§ 11, 18. 


Wacner, Judge, delivered the opinion of the court. 


The respondent in this case moves to dismiss the appeal 
and strike out the bill of exceptions, because the same was 
not made and signed at the term in which the judgment was 
rendered. It appears that damages were assessed by the 
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court below upon the dissolution of an injunction ; and that 
the appellants, at the same term, and within the time pre 
scribed by law, filed their motion for a new trial, which mo- 
tion was by the court continued till the next term. At 
the next term, the motion was considered by the court and 
overruled. The appellants excepted, and filed their bill of 
exceptions, and appealed to this court. It is contended that 
as the bill of exceptions was not made and signed during 
the term at which the judgment was rendered; that there- 
fore it was filed without authority of law, and is a mere 
nullity, and should be stricken out. 

The statute provides that “ exceptions may be writien 
and filed at the time or during the term of the court at 
which they were taken, and not after”; and that “all ex- 
ceptions taken during the trial of a cause or issue before the 
same jury, shall be embraced in the same bill of exceptions” 
—R. C. 1855, p. 1264, § 28. It has been the uniform prac- 
tice in this State, that a bill of exceptions could not be filed 
after the term had expired at which the judgment was ren- 
dered, except by consent of parties, duly entered of record. 
But here the question is, whether a motion for a new trial 
can, at the instance of the court, be continued from the 
term at which the verdict was rendered until the next suc- 
ceeding term, and have the effect of carrying with it the 
cause, so that upon a final determination of the motion ex. 
ceptions may be preserved by the party. The statute in- 
tends that the exceptions shall be written out and filed dur- 
ing the term, while the cause rests in the breast of the court. 
But where a motion for a new trial is made at the close of 
the term, there may be good reasons for continuing it until 
the next succeeding term for final hearing. And until a 
final hearing and disposition of the motion, the whole mat- 
ter would unquestionably rest in the breast of the court, and - 
it would be competent for it, in its discretion for good cause, 
to sustain the motion and award a new trial. Until this re- 
sult is reached, it cannot be said that the cause is finally de- 
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termined. And as the statute requires all exceptions to be 
embraced in the same bill, it will be correct if filed at the 
term when the matter is disposed of. 

In assessing damages on the dissolution of the injunction, 
the court permitted testimony to be introduced showing that 
on the 27th day of December, 1860, the time the injunction 
was granted, gold was at a premium of from two to three 
per cent. over Missouri bank paper, and that on the 23d day 
of January, 1863, when the injunction was dissolved, it was 
at a premium of forty-seven to forty-eight per cent. over 
United States legal tender treasury notes. The court as- 
sessed the damages at the difference which existed between 
gold and United States legal tender treasury notes, and this 
is assigned for error. 

The subject matter here enjoined was a sale under a deed 
of trust, and in this respect comes within the decisions in the 
cases of Kennedy’s Adm’x v. Hammond, 16 Mo. 34, and St. 
Louis v. Alexander, 23 Mo. 483. In both these cases, it was 
held by this court that an injunction to restrain the proceed- 
ings of a trustee to sell property, under a deed of trust, was 
not to be considered such an injunction upon money as to 
authorize the assessment of damages by the rule of per cent. 
laid down in the statute alone—R. C. 1855, p. 1249, § 13. 
In the last case, in speaking of the proper rule of assessment, 
where the trustee had been enjoined from selling the proper- 
ty, the court said: ‘In all such cases, the court, or jury, 
should determine the amount of injury, by evidence before it, 
or them, as to the damages sustained, the probable amount 
that would have been realized, the value of money at the 
time, and other circumstances tending to show the damages 
sustained by the creditor in consequence of such injunction.” 
What is meant by the phrase “ value of money at the time,” 
isnot very apparent. Certain it is, however, the circumstances 
of this case were not in the contemplation of the mind of the 
judge when it was written. If the party has been injured 
in consequence of the injunction, he is entitled to whatever 
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damages he has sustained. Destruction of the premises, or 
their deterioration, expenses attendant on litigation, loss of 
debts through the insolvency of debtors, where the collection 
is hindered or restrained by virtue of the injunction, and all 
matters where the party has suffered loss or injury, may be 
taken into the account in assessing damages. We shall 
enter into no labored argument to show that the act of Con- 
gress, passed February 25, 1862, (Ch. 38,) making treasury 
notes of the United States a legal tender in payment of 
debts between private persons, is constitutional. We shall 
assume such to be the fact. The powerful opinion of Judge 
Daviess, in the New York Court of Appeals, in the case of 
The Metropolitan Bank v. Van Dyck, 27 N. Y. 400, seems 
to exhaust the whole question, and appears to be unanswer- 
able. If, then, the act of Congress is constitutional, and 
treasury notes are valid legal tenders, they are standards of 
value, and, in contemplation of law, equal to gold. The rule 
adopted by the court, in assessing damages, instituted a com- 
parison between them, and placed gold forty-seven or forty- 
eight per cent. above treasury notes, when the law declares 
they shall be equal. We are unable to perceive on what 
principle evidence was admissible showing the relative value 
between gold and Missouri bank notes; we see no issue made 
in the case rendering such evidence relevant. The respond- 
ent should recover whatever damages or losses he has sustain- 
ed by reason of the injunction, and when those damages or 
losses are ascertained, they may be discharged by the pay- 
ment of legal tender notes, with the same effect as if paid in 
gold. Injury may have resulted, but if so, it is damnum 
absque injuria. 

The judgment is reversed, and cause remanded. Judge 
Holmes concurs ; Judge Lovelace absent. 


Motion for a re-hearing overruled. 
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D. Rosert BarcLay anD Wire, Respondents, v. GEORGE 
PICKLES, Appellant. 


1. Landlord and Tenant—Rents.—As a general rule, whenever the estate 
which the lessor had at the time of making the lease is divested or de- 
termined, the lease is extinguished with it. If, therefore, a lot of land or 
premises under lease are required to be taken for city or other public im- 
provements, the lease, upon confirmation of the report of the commission- 
ers condemning the property, becomes void. 


2. Practice—Default—Damages.—In a suit upon a lease, after a judgment 
by default, the tenant may, to diminish the damages, show that the title 
of the lessor has been divested or defeated. 


Appeal from St. Louis Circuit Court. 
Jecko & Clover, for appellant. 


I. A judgment by default, the action sounding in dam- 
ages, as in covenant, was only ‘interlocutory, that the plain- 


tiff ought to recover his damages, leaving the amount of them 
to be afterwards ascertained—1 Tidd’s Pr., p, 568-71. 


II. The rule at common law of avoiding a writ of inquiry, 
and ascertaining the damages by reference, could not be 
had in action of assumpsit for a certain sum due upon an 
agreement, nor in an action upon a bottomry bond, or to 
ascertain the damages sustained by the plaintiff in an 
action of debt, on a judgment .recovered on a bill of ex- 
change-—1 Tidd’s Pr. 71, Palin v. Nicholson, Tidd’s Pr. 
619; 8 Durnf. & East, 395; 2 Chit. Rep. 238; Dennison v. 
Mair, 14 East, 624; 2 Barn. & Cress. 848; 3 Dowl. & Ryl. 
613, S. C. 

Ill. Every fact stated in the plaintiff’s petition was un- 
doubtedly true, and yet he ought, under the default suffered, 
to have recovered but nominal damages, if the facts offered 
in evidence had been allowed to be proven. ‘ When a 
party suffers an inquest to be taken against him at the cir- 
cuit, there is authority for saying that he thereby loses the 
right to produce testimony, and cross-examine on his part, 
and is restricted to the right of cross-examining the plain. 
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tiff’s witnesses—Green v. Willis, 1 Wend. 78; Gra. Pr., 2d 
ed., 292-3. But I am unable to find any authority that thus 
restricts the defendant’s rights, in the assessment of damages, 
either at the circuit or before a sheriff’s jury, when judgment 
goes against him by default for not answering the complaint 
—Foster v. Smith, 10 Wend. 377; 5 id. 563; 1 Hill, 101; 
Gra. Pr., 2d ed., 798-9.’’—Gilbert v. Rounds, 14 How. Pr. 
51. Patrick v. Ridgeway, 4 H. & J.°312; Union Bk. v. 
Hicks, 4 Humph. 327; Clark v. Compton, 15 Texas, 32; 
Dunlap v. Gliddon, 34 Me. 517; Johnson v. Pierce, 7 
Eng. 599 ; Toppan’s Petition, 4 Foster, N. H.,43; Wilson v. 
Wilson, 5 Foster, N. H., 229; Harlan v. Smith, 6 Cal. 173; 
Cook v. Skelton, 20 Ills. 107; Webb v. Coonce, 11 Mo. 9; 
Munford v. Wilson, 19 Mo. 669; Gramp v. Dunnivant, 23 
Mo. 254; Dent v. Morrison, 1 Mo. 130; Reve v. Cropley, 1 
Vent. 347; Greene v. Hearne, 3 T. R. 301; 3 Jacobs L. D. 
552; Tidd’s Pr. 166-8; Eadern v. Lutman, 1 Stra. 612; 
1 Phil. Ev. 141; Toppan’s Petition, 4 Foster, N. H., 43; 
Strange, 112; Foster v. Smith, 10 Wend. 378, and cases 
cited ; 1 Bos. & Pul. 308; Bates v. Loomis, 5 Wend. 134; 
1 Greenl. Ev. § 27; Dodge v. Morse, 3 N. H. 232; Briggs 
v. Door, 19 Johns. R. 95; Wilson v. Wilson, 5 Foster, N. 
H., 229. 
_ <A default admits the cause of action, and the material and 
traversable averments to the declaration, but not the amount 
of damages. The other question is, whether, after a default, 
the defendant may introduce evidence tending to prove an 
adjustment or payment of the damages. The default admits 
the cause of action, and the material and traversable aver- 
ments—Bates v. Loomis, 5 Wend. 134. The amount of 
damages is not admitted—Brill v. Neal, 1 Chitt. 619. Now, 
the very question to be determined is, what damages the 
plaintiff should recover—Union Bk. v. Hicks, Ewing & Co., 
4 Humph. 327; Tidd’s Pr. 580; Bing. on Judg. 17; Bates 
v. Loomis, 5 Wend. 134; Cook v. Skelton, 20Iils. 107 ; 
Com. Dig. Pl. C. 20; Gould’s Pl. 145, 506; 2Burr, 900; 
10 East, 364. 
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Krum § Decker, for respondents. 


Waener, Judge, delivered the opinion of the court. 


Plaintiffs brought their action against the defendant for 
rent for a lot of ground in the city of St. Louis, on a written 
lease. There was a judgment by default, and at the next 
succeeding term after the default taken a jury was empan- 
nelled to assess the damages. Upon the inquiry of damages, 
the defendant appeared and offered to prove, that after the 
making of the lease, and before the rent sued for accrued, the 
City of St. Louis had, in the matter of a proceeding instituted 
by it for the opening of Chouteau avenue, in said city, under 
the authority and provisions of the laws of the State, and the 
charter of the city, by proceedings regularly and lawfully 
had and instituted, taken the said leased property for the 
opening of said street ; that the plaintiffs were parties to 
the proceedings so had; and that on an assessment of dam-. 
ages and benefits by the city, for the taking of said prop- 
erty, the sum of $8,500 was awarded to plaintiffs, which was 
received by them, and paid by the said city. And the de- 
fendant further offered to show, that by virtue of said pro- 
ceedings, the title to the property was vested in the city, and 
divested out of the plaintiffs, and that they ceased to be the 
owners of the premises from the time of the proceedings 
aforesaid. This evidence was offered to reduce and dimin- 
ish the plaintiffs’ claim to nominal damages. The evidence - 
was objected to, and excluded by the court; and the jury 
having returned a verdict for the full amount awarded, the 
defendant appealed. 

As a general rule, whenever the estate which the lessor 
had at the time of making the lease is defeated or determin- 
ed, the lease is extinguished with it. If, therefore, a lot of 
land, or other premises, under lease, is required to be taken 
for city or other public improvements, the lease, upon con- 
firmation of the report of the commissioners condemning the 
property, becomes void—Tayl. Land & Ten., § 519. When 
the lessor ceases to have any interest in the property, the 
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rent becomes annihilated. The next question to be consid- 
ered is, was the defendant precluded from making this proof 
in consequence of the judgment by default? A default ad- 
mits all the material and traversable averments properly set 
forth in a petition, and the only debatable question, on an 
inquiry of damages, after default, open for the examination 
and consideration of a jury, is as to the amount. Any evi- 
dence tending to prove that no right of action exists, or 
denying the cause of action, is wholly irrelevant and inad- 
missible—Froust v. Bruton, 15 Mo. 619; Price v. Page & 
Bacon, 24 Mo. 65; Robinson v. Lawson, 26 Mo. 69; Foster 
v. Smith, 10 Wend. 377; 1 Strange, 612. The case of 
Froust v. Bruton, supra, shows that the defendant did not 
attempt to mitigate or diminish the damages, but sought to 
introduce evidence which amounted to a denial of the plain- 
tiffs’ cause of action, and the court held that such evidence 
was not permissible. But in the case here, the plantiffs sue 
on a contract; the defendant, by his failure to answer, and 
allowing an interlocutory judgment by default to go against 
him, admits every traversable allegation contained in the 
petition ; that is, that the contract as set out is true, and 
the breaches thereof. The action is for breach of contract, 
and sounds in damages. The plaintiffs have to resort to tes- 
timony to prove their case and ascertain the quantum of 
damages they have suffered. In diminution of damages, the 
defendant proposes to show, by counter-evidence, that they 
have not sustained the amount attempted to be proved. 
There is no denial of the cause of action, or effort to trav- 
erse anything alleged in the petition; the evidence only 
tending to diminish or mitigate the amount of damages 
proved by the extrinsic evidence of the plaintiffs. 

We think the testimony should have been admitted ; and 
as the judgment will be reversed because the court rejected 
the same, it will be unnecessary to notice the other objec- 
tions which have been raised in this case. 

Reversed and remanded. Judge Holmes concurs; Judge 
Lovelace absent. 
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Apert Kocu, Respondent, v. Joun F. Lay, GarNISHEE OF 
Wesster COLLEGE, Appellant. 


Notes—Consideration.—Incurring expense and assuming liabilities by the 


promisee, in consequence of the promise, is a sufficient consideration for 
the promise by the maker of a note. 


Appeal from St. Louis Court of Common Pleas. 


Cline & Jamieson, for appellant. 


In an action on a contract or note, if there has been an 
entire failure of the consideration after the giving of such 
note, even though originally there may have been no want 
of consideration, this forms a good cause of defence in an 
action on such notes, as between the original parties, or 
those claiming under them, who are subject to the same 
equities. And even a subsequent partial failure of consid- 


eration constitutes a good defence pro tanto ; provided it is 
of such a nature as to be capable of definite computation, 
and not mere unliquidated damages—R. C., p. 1290, § 24; 
Harrington v. Stratton, 22 Pick. 516. There would seem to 
be no difference in principle between the present case and 
those cases where a note is given in consideration of the con- 
veyance of land by deed, with the usual covenants of war- 
ranty and seizin, and where, if tlre title to the land fails en- 
tirely, it is held to afford a good defence to the note; and 
this, though he may have been in possession for a time, and 
have his remedy by cross-action on the covenants—Frisbee 
v. Hoffnagle, 11 Johns. 50; McAlister v. Raab, 4 Wend. 
483 ; Steinhauer v. Witman, 1 S. & R. 447; Chandler v. 
Marsh, 3 Vt. 162; Tillotson v. Grapes, 4 N. H. 448. And 
generally it may be said, that in States where the rigidity 
of the common law pleading has become released, there 
seems to be a growing tendency, and in most States it may 
be regarded as already established as a rule, that as between 
the original parties, in an action on a promissory note, any 
defence growing out of the consideration upon which the note 
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is based, which is meritorious, may be set up, the object being 
to obviate the trouble and expense of cross-actions—Barr y, 
Baker, 9 Mo. 854; Wade v. Scott, 7 Mo. 509; Wells v. Hop- 
kins, 5 M. & W. 7; Harrington v. Stratton, 22 Pick. 510, 
In the last case, the cases are carefully reviewed on this 
point. 


Knox & Smith, for respondent. 


Wacner, Judge, delivered the opinion of the court. 


Plaintiff recovered judgment against Webster College, and 
summoned defendant as garnishee. The defendant, in his 
answers to the interrogatories propounded to him touching 
his indebtedness, denied that he owed Webster College at 
the time of the service of the garnishment, but stated that 
he executed and delivered to the college, several years prior 
to that time, five several promissory notes, for one hundred 
dollars each, which notes were given in consideration of cer- 
tain privileges and franchises, to be secured to him by the 
college, and to be by him enjoyed; that the consideration 
for said notes had entirely failed; that he was induced to 
execute them by reason of the false representations of the 
pecuniary condition and possessions of the college, without 
which representations, he would not have executed them ; 
and that he never received any consideration for said notes. 

The truth of these statements was put in issue. The 
trial was had before a jury, and a verdict rendered for the 
plaintiff. The record discloses that Webster College was in- 
corporated by an act of the Missouri Legislature; that an 
organization was effected, and that Dr. Bullard was elected 
president of the board of trustees. The corporation possessed 
no money, and it sought to raise an endowment fund, and to 
erect snitable buildings, by the sale of scholarships. To carry 
out this policy, and to afford easy terms to the purchasers of 
scholarships, notes were taken, varying in their times of pay- 
ment from ninety days to four years. Upon the strength of 
these notes, the corporation purchased a piece of land, built a 
structure for a college, employed professors, and for a num- 
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ber of years kept up an institution of learning. But owing 
to the death of Dr. Bullard, and financial embarrassments, 
principally caused by those who had given their notes for 
scholarships neglecting and refusing to pay, the institution 
finally went down and its assets were all sold. There was 
never a regularly organized college faculty, but a competent 
corps of teachers were employed, sufficient to meet all the 
demands of a young institution of learning. Whether the 
defendant availed himself of his privilege while the school 
was in existence, does not appear. 

We will here remark, that there is no evidence that the 


defendant was induced to give his notes by the false and 


fraudulent representations of the corporation, or its author- 
ized agents, and the only question therefore, is, whether 
there is such a failure of consideration as will enable him to 
avoid his obligations. It is contended that the scholarship 
was to be perpetual, and as the college has ceased to exist, 
and can no longer comply with its part of the agreement, 
the defendant is no longer bound. But the defendant, by 


his conduct in refusing to pay his notes when due, and while 


the college was in operation, was instrumental in bringing 
about its failure; and when he has thus contributed to the 
accomplishment of its downfall, can he turn round and plead 
the consequences of his own act to exonerate himself from the 
payment of his just obligations? - Had there been no ex- 
pense incurred—no buildings put up—no professors employ- 
ed, and no contracts entered into, then there would have 
been some justice and propriety in the plea of want of con- 
sideration. Where notes are given by one or more persons 
to any corporation, or other legal person, or any trustees, by 
way of voluntary subscription, to raise a fund to promote 
an object, these notes are open to the defence of a want of 
consideration, unless the payee has expended money, or en- 
tered into engagements, which, by a legal necessity, must 
cause loss or injury to the payee if the notes are not paid— 
1 Pars. on N. & B. 202. There are many cases which hold 
that gratuitous promises may be enforced, where they have 
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operated to induce engagements and liabilities, within the 
knowledge of the promisor—Sto. Contr. § 453, and cases 
cited. Incurring expense, and assuming liabilities in cop. 
sequence of the promise, is regarded as a sufficient consid. 
eration for the promise—Barnes v. Perine, 9 Barb. 202; 
Amherst Acad. v. Cowles, 6 Pick. 483. The corporation, in 
consequence of the promise of defendant and others, who 
had given their notes in the same manner, and relying on 
their payment, proceeded, with the knowledge of the de. 
fendant, to incur expense and assume liabilities. 

This presents the case of prejudice, expense and charge 
to the promisee, which is sufficient to constitute a valuable 
consideration for a promise—Chit. Contr. 30; 2 Kent’s Com. 
465-6 ; Johnson v. Wabash Col., 2 Cart. Ind., 555. The 
consideration, therefore, must be deemed sufficient; and if 
the defendant has failed to reap the advantages which he ex- 
pected to derive, he has the satisfaction of knowing that he 
assisted materially in producing the result. 

Judgment affirmed. Judge Holmes concurs; Judge Love- 
lace absent. 


Tue Strate or Missouri To use OF Ropert Sinnamon, Re- 
spondent, v. Jopn B. Evans, SAMUEL WILLI, AND JOBN 
Rican, JR., Appellants. 


Fraudulent Conveyances — Possesston by Vendor. —By the statute R. C. 1855, 
p. 805, § 10, the continuance in possession by the vendor of goods sold is 
conclusive evidence of fraud in the sale as to the creditor of the vendor and 
purchasers from him without notice, unless the vendee can prove that the 
sale was made in good faith for a valuable consideration, and without any 
intent to defraud creditors or subsequent purchasers. When the claimant 
offers evidence, the question of good faith and honest intent are to be sub- 
mitted to the jury, and it is their exclusive province to decide whether the 
transaction is or is not fraudulent.* 

* By the Rev. Stat. of 1866, ch. 107, § 10, unless the sale be followed by 

a change of possession within a reasonable time, the sale is to be held fraud- 

ulent, and the intent is not submitted to the jury. 
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Appeal from St. Louis Court of Common Pleas. - 


Davis & Evans, for appellants. 


Possession of personal property by the vendor after an ab- 
solute sale of it, is evidence of fraud against the vendee, as 
well as against the vendor who sells and retains the property 
sold—Twyne’s case, 3 Coke, 80, & 1 Smith’s Lea. Cas., 33. 
And in many of the States such possession is held to be fraud- 
ulent per se, and unexplainable by evidence of bona fides or 
fairness on the part of the vendee ; and this doctrine prevails 
in the Supreme Court of the United States—Hamilton v. Rus- 
sell, 1 Cranch, 809; 1 Gallison, 419-23 ; 3 J. J. Marsh. 343; 
Waller v. Cralle, 8 B. Mon. 11; Thornton v. Davenport et 
al.; 1 Scam. 296; Kitchell v. Bratton, 1 Scam. 301; Hobbs 
y. Bibb, 2 Stewart, 54; Jordan v. Turner, 3 Blackf. 309. 
But it will be said that the law is different in this State; and 
that although an absolute sale without change of possession 
may raise a presumption of collusion between the vendor 
and vendee, yet such a presumption may be explained away 
or overcome by evidence of fairness on the part of the vendee. 

The inadequacy of consideration is an important element 
in forming a conclusion as to the bona fides of the transac- 
tion—Doe v. Jones, 16 East. 212. The law presumes an 
understanding between the parties; infers the existence of 
a secret trust; and, so far as the rights of creditors are af- 
fected, the deed is void. In the case now before the court, 
inadequacy of consideration, retainer of possession, and the 
positive evidence of a secret understanding between Lock- 
wood and Sinnamon, the vendor and vendee, that Lockwood 
was to be benefitted by the transaction, all concur to stigma- 
tize the claim of Sinnamon as corrupt—Brooks v. Wimer, 
20 Mo. 503; Walter v. Wimer, 24 Mo. 63; Martin v. Mad- 
dox, 24 Mo. 575; Stanley v. Bunce, 27 Mo. 69; Martin v. 
Rice, 24 Mo. 581. Rot 


Krum § Decker, for respondent. 
I. A sale of personal property by a person in debt may be 
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nfade even to one of his creditors, in payment of his debt, 
In other words, a debtor may prefer one creditor to another, 
and the payment of a debt is a valid consideration for the 
sale of property. 

II. The failure to transfer the possession of personal prop. 
erty is merely presumptive evidence of fraud, and is rebut. 
ted by showing a bona fide sale for a valuable consideration 
in fact-—R. C. 1855, p. 805, § 10. 

III. That a purchaser is not affected by the fraudulent ip. 
tent of the vendor, unless he is party or privy to such fraud, 


Waener, Judge, delivered the opinion of the court. 


It appears by the record, that one Addison G. Bragg insti. 
tuted suit by attachment against William A. Lockwood, and 
levied on certain personal property, in which were included 
two portable steam engines, as the property of Lockwood, 
Sinnamon, the respondent, claimed the engines as his prop 
erty by purchase from Lockwood, and gave notice of his 
claim to the sheriff, in writing ; whereupon the appellants 
executed a bond to the State, in pursuance of the act appli. 
cable to St. Louis county concerning sheriffs and marshals, 
and the sheriff thereupon proceeded to sell the engines u- 
der the attachment as the property of Lockwood. This ac- 
tion was brought upon the bond to recover damages for the 
alleged taking of the respondent’s property. The considers 
tion which the respondent paid for the engines was seven 
hundred and fifty dollars, and there was evidence conducing 
to show that they were worth from one thousand to twelve 
hundred dollars. There was slight evidence evincing an u- 
derstanding between Lockwood and Sinnamon, that Lock 
wood should have a share of all that was realized from the 
sale of the engines, over and above the price given for them 
and the cost of completing them. The engines were left in 
the possession of Lockwood, but it appears that they were in 
an unfinished state, and that he was to complete them, for 
which he was to receive an additional compensation. Re 
spondent claimed that, by reason of the unlawful taking, he 
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—— 
yas damaged in the sum of twelve hundred dollars, for which 


he asked judgment; and the jury found a verdict in his be- 
half for that amount. The appellants filed their motion for 
g new trial, which being overruled, they appealed to this 
court. 

It is needless to copy and review the instructions that were 
given and refused on the trial of this cause. The argument 
of the appellants’ counsel is mainly directed to the points, 
that retaining possession of the property by the vendor after 
the sale is fraudulent in law per se. We had supposed that 
this question was settled, so far as this State is concerned. 
Our statute designed putting at rest the protracted litigation 
arising out of this vexed question. The tenth section of the 
Code of 1855, p. 805, provides that “ every sale made by a 
vendor of goods and chattels in his possession, or under his 
control, unless the same be accompanied by delivery in a 
reasonable time (regard being had to the situation of the 
property), and be followed by an actual and continued 
change of the possession of the things sold, shall be presumed 
tobe fraudulent and void as against the creditors of the 
vendor, or subsequent purchasers in good faith, and shall be 
‘conclusive evidence of fraud, unless it shall be made to ap- 
pear to the jury, on the part of the person claiming under 
such sale, that the same was made in good faith, and without 
any intent to defraud creditors or subsequent purchasers.” 

The question of good faith and fraudulent intent were sub- 
mitted to the jury, and it is their exclusive province to de- 
cide whether the transaction is fraudulent or not. The pos- 
session after the sale, in the vendor, is presumptive evidence 
of fraud, and the onus devolves on the vendee of showing 
that the sale was made in good faith, with no intention of 
defrauding creditors. And this presumption of fraud will 
be conclusive, unless the retention of possession by the ven- 
dor is satisfactorily accounted for by the vendee. But when 
evidence is introduced for the purpose of repelling the fraud- 
wlent intent, then the jury are the sole judges of the bona 
fides of the transaction. 
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Whilst some of the instructions offered by the appellants 
were unobjectionable, yet it was not error in the court iy 
refusing them, as the instructions already given at the jp. 
stance of the respondent presented the case to the jury fully 
and fairly. As to the inadequacy of the price, there ought 
to be a reasonable and fair consideration corresponding with 
the value of the article sold. But as the jury negatived al] 
fraud in the case, in view of the action of the respondent in 
entering a remittitur, the appellants cannot complain of be. 
ing injured. Bragg sold the property and applied the pro 
ceeds to his own use; the respondent paid seven hundred 
and fifty dollars for the property, and recovered judgment 
for twelve hundred dollars; he remitted three hundred and 
fifty dollars. Bragg, therefore, received the benefit of the ex. 
cess over what the property reasonably cost the respondent, 

We do not perceive that the court committed any error in 
refusing to grant a new trial, on the ground of newly discov. 
ered evidence. In fact, the appellants seem to have aban- 
doned the point in this court. 

Judgment affirmed. Judge Holmes concurs; Judge Love. 
lave absent. 


JOHN M. Rucker e¢ al., Plaintiffs in Error, v. Joun W. Ros- 
INSON e¢ al., Defendants in Error. 


_ Securities— Discharge—Extension.—Where the holder of a note gives, fora 
valuable consideration, to the principal debtor an extension of the time of 
payment, but reserves to himself the right to sue whenever required by the 
securities, the securities are not thereby discharged. To discharge the 
securities, the creditor must do some act, by which he deprives himself of 
the right of proceeding at law in the collection of the obligation. 


Error to St. Louis Circuit Court. 


Napton and E. A. Lewis, for plaintiffs in error. 


The authorities have now settled, in reference to the giv- 
ing of time, that a mere promise of indulgence is not suf- 
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ficient, that mere delay is not sufficient ; that there must be 
«an act of the creditor depriving himself of the power to 
sue, by something obligatory, which prevents the surety 
from coping into a court of equity for relief, because the 
principal having tied his own hands, the surety cannot re- 
lease them.” 

These words are tlose used by Ch. Jus. Gibbs, in Orme 
y. young, Holt’s N. P. C. 84, and are copied literally by 
Judge Story, in Locke v. United States, 8 Mason, 446, and 
are also copied verbatim by Judge Scott, in the opinion of 
this court, in Nichols v. Douglass, 8 Mo. 51. In this case of 
Locke v. United States—which was very like the present, ex- 
cept that the parties sued were sureties on an official bond of 
a postmaster, and not original obligors in a note, and there 
was no express reservation of the right to sue, as there was 
in this case, before the expiration of the extension—Judge 
Story reviews all the English and American authorities with 
his customary perspicuity and thorough research, and after 
quoting the following language of C. J. Gibbs, in Orme v. 
Young, in addition to what I have before cited: ‘“ What is 
forbearance and giving time? It is an engagement which 
ties the hands of the creditor,” he emphatically asks, in ref- 
erence to the question before him: ** Now where is the con- 
tract disabling the Postmaster General, for a moment, from 
suing the debtor? Where is the incapacity of the surety to 
come into equity and demand to sue the debtor in the name 
of the Postmaster General ?”—Blackstone Bk. v. Hill, 10 
Pick. 129 ; Claget v. Salmon, 5 Gill & J. 350-5 ; Globe Mut. 
Ins. Co. v. Carson, 31 Mo. 218; Ford v. Beard, id. 459; Ful- 
ton v. Matthews, 15 Johns. 433 & n. a., p. 434; Hunt v. 
Knox, 34 Miss. 673 ; Roberts v. Stewart, 31 Miss. 664; Agr. 
Bk. v. Bishop, 6 Gray, 317; Oxford Bk. v. Lewis, 8 Pick. 
458; 2 Amer. L. C. 157, 159; Brinager v. Phillips, 1 B. 
Mon. 283; White v. Ault, 19 Geo. 585; Salmon v. Clagett, 
3 Bland, 179; Chitty Bills, 203 ; 1 Saunders Pl. & Ev. 378 ; 
1 Law Libr. 107. . 
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Cline § Jamieson and W. A. Alexander, for defendants jn 
error. 


Indulgence by contract, for a valuable consideration, was 
given in this case until the principal became iWsolvent; 
whereas further time for a definite period, even for a mo. 
ment, although it occasions no actual injury to the surety, 
will discharge such surety—2 Amer. L. C. pp. 812, 814, 
2 Sto. Eq. § 883; Smith v. Rice, 27 Mo. 505. Nearly every 
question in this case was fully discussed and passed upon by 
the Supreme Court, in the case of Garret et al. v. Fergu. 
son’s Adm’r, 9 Mo. 124— Martin v. Rice, 24 Mo. 581; 
Smith v. Rice, 27 Mo. 505; Ford v. Beard, 81 Mo. 461; 12 
Wheat. 557; 6 Pet. 250. 


Wacner, Judge, delivered the opinion of the court. 


This was a suit instituted in the St. Charles Circuit Court, 
(and taken, by change of venue, to the Circuit Court of St. 


Louis county,) by plaintiffs against the defendants, Robin- 
son, McDonald, Griffith and Overall, on a promissory note 
for the sum of four thousand dollars. The note was origin- 
ally given to George Myers, as payee and holder, and be- 
queathed by him in his last will to his daughter Sarah A.,a 
minor, who afterwards intermarried with John M. Rucker, 
the plaintiff. Robinson made no answer, and judgment by 
default was taken against him. McDonald, Griffith and 
Overall filed their answer, alleging that they were securities 
on the note for Robinson, and that Myers, in his life-time, 
and Blanks, his executor, who was also guardian of Sarah 
A. Myers, and plaintiffs, when they severally had charge and 
possession of the note, for valuable considerations, by con- 
tract and agreement with Robinson, without their consent, 
indulged and gave time to Robinson, from year to year, 
until he (Robinson) became insolvent, whereby they claim- | 
ed that they were discharged. | 

From the evidence, it appears that when the note became 
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due, Myers, the obligee, was dead, and it had passed into 
the hands of Blanks, executor of Myers, who held it two or 
three years in the capacity of executor, and for about the 
same length of time as guardian of Sarah A. Myers,and,upon ~ 
her intermarriage with Rucker, he delivered the note over 
to plaintiffs. The note was made payable with six per cent. 
interest, and when it matured, Blanks, the executor, inform- 
ed Robinson that, as he was not needing the money, he might 
retain it, provided he would pay him four per cent. addition- 
al interest, making the interest amount to ten per cent. in- 
stead of six. Robinson paid the interest to the executor and 
guardian as long as he had possession of the note, and like- 
wise paid one year’s interest, at the same rate, to the plain- 
tiffs, after the note had come to their hands. The interest 
was generally paid at the end of the year on which it fell 
due, and in one year a note was taken for its payment. The 
executor, when he made the arrangement with Robinson for 
giving him indulgence and an extension of time, in conse- 
quence of the additional interest being paid, stated that he 
would not sue upon the note unless compelled to do so by 
the securities ; but he expressly reserved the right to sue at 
any time, whenever requested to'do so by the sureties. Upon 
this evidence, the jury, under instructions from the court, 
found a verdict for the defendant. 

It is not pretended here that the securities are discharged 
by means of the statutory provisions in relation to securi- 
ties, as no notice was ever given by them to the holder or 
holders of the note tosue. The defence rests purely on legal 
and equitable principles. It is the doctrine of equity, that 
the security has the right to pay off the note or obligation of 
the principal debtor, and be subrogated to the rights of the 
creditor; and if the creditor has made an agreement which 
estops him from pursuing his remedy against the debtor, the 
security is discharged. But the giving of time or indul- 
gence will not have the effect of releasing the security, with- 
out the creditor has, by some contract obligatory, tied up his 
hands, and prevented himself from the privilege of prosecut- 
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ing his right of action. The agreement must not only be 
upon a sufficient consideration, but it must amount in law to - 
an estoppel on the creditor, sufficient to prevent him from 
bringing an action before the expiration of the extended 
time—Nichols v. Douglass, 8 Mo. 49; Ford v. Beard, 31 Mo, 
459; Bailey v. Adams, 10 N. H. 162; Joslyn v. Smith, 13 
Vt. 853; Farmers’ Bk. v. Reynolds, 18 Ohio, 84; Leavit 
v. Savage, 16 Me. 72. The agreement extending the time 
must not only be valid and binding in law, but the time 
of the extension must be precisely and definitely fixed— 
Miller v. Stem, 2 Pa. St. 286. Where, therefore, the cred- 
itor, in extending the time or granting indulgence to the 
debtor, reserves the right to bring suit at any time, the sure. 
ties are not discharged, because they can compel him, on 
notice, to proceed to the collection of the debt whenever they 
see fit. By the very terms of the agreement in this case, the 
creditor is not estopped; his hands are not tied. In Nich- 
ols v. Norris, 8 Barn. & Ad. 41, the creditor signed a deed 
of composition, and thereby agreed to extend the time of 
payment, and receive payment in instalments. But as he 
had expressly reserved his right to proceed at any time 
against the surety, the surety was held not to be discharged. 
In Melville v. Glendenning, 7 Taunt. 126, the plaintiff re- 
ceived bills of exchange from a defendant, under an agree- 
ment that he should not be precluded from prosecuting 
while the bills were running. It was held that the surety 
‘was not thereby discharged. And this seems to be the pre- 
wailing doctrine—Oxford Bk. v. Lewis, 8 Pick. 458; Black- 
stone Bk. v. Hill, 10 Pick. 182; Wyke v. Rogers, 1 De Gex. 
M. & G. 408; Wayman, v. Hoag, 14 Barb. 232; Hubbel v. 
‘Carpenter, 1 Seld. 171; Viele v. Hoag, 24 Vt. 46. Now, it 
is well settled, that a covenant not to sub upon a claim can- 
not be pleaded to, and presents no bar to an action on the 
<laim ; the only remedy of the covenantee being a suit for 
damages on the covenant or agreement—Atwood v. Lewis, 6 
Mo. 892; Bircher v. Payne, 7 Mo. 462; Bridge v. Tierman, 
36 Mo. 489. Hence it has been held that an express cove- 
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nant not to sue the principal debtor for a certain or prescrib- 
ed time, will not discharge the surety, because, notwith- 
standing the agreement, suit may be commenced at any 
time, and the covenant is no bar, but only gives the cove- 
nantee an action for damages—Perkins v. Gilman, 8 Pick. 
929; Fullum v. Valentine, 11 Pick. 156. There is nothing 
in the facts of this case to show that the plaintiffs, or those 
from whom they received the note, divested themselves of 
the power to sue at any time. As we have already shown, 
extension of time or giving indulgence will not release or 
exonerate the sureties, unless accompanied with some act 
on the part of the creditor, whereby he deprives himself of 
the right of proceeding at law in the collection of the obli- 
gation. There was nothing here to prohibit the bringing an 
action to coerce payment, or to prevent the sureties from 
paying the debt and enforcing their right against the prin- 
cipal. 8 

The judgment is reversed, and the cause remanded. 

Judge Holmes concurs; Judge Lovelace absent. 


Mary ANN JUDGE, BY NEXT FRIEND, Defendant in Error, v. 
JAMES JUDGE, Plaintiff in Error. 


Divorce — Practice — Error.— Writ of error upon a judgment granting a di- 
vorce dismissed, the writ not having issued within sixty days after judg- 
ment rendered. (R. C. 1855, p. 666, § 13.) 

Error to St. Louis Circuit Court. 


E. A. Lewis, for plaintiff in error. 


Kingsbury & Alp, for defendant in error. 


Hotes, Judge, delivered the opinion of the court. 


The writ of error in this case was sued out on the Ist day 
of October, 1864 ; the final judgment of the court, overrul- 
ing the defendant’s last motion for a modification of the pre- 
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vious order allowing alimony, was rendered on the 20th of 
July, 1864, more than sixty days previous to the issuing of 
the writ of error. The statute expressly provides that no 
final judgment or order, rendered in cases arising under the 
‘Act concerning divorce and alimony,” shall be reversed, an. 
nulled, or modified in this court, by appeal or writ of error, 
unless the appeal be granted during the same term, or un. 
less the writ of error shall have been issued within sixty days 
‘after the order was made or judgment rendered—R. C. 1855, 
p- 666, § 18. Under this statute, this writ of error must ne. 
cessarily be dismissed, without any consideration of the ques. 
tions of error arising upon the action of the court below. 
Judge Wagner concurs ; Judge Lovelace absent. 


Roun B. Gray, Respondent, v. JacoB PaRKER e¢ als., 
Appellants. 


1. Practice—New Trial—Exceplions.—Where the hearing of a motion for a 
new trial is continued by the court, the bill of exceptions may be signed at 
the term at which the motion is determined. (See ante Riddlesbarger et al. 
v. McDaniel et al., p. 138, P. 1.) 

2. Practice—Action for Delivery of Personal Property.—In an action for the 
delivery of personal property, where the defendant pleads only that he did 
not take the property, the plaintiff’s title is admitted; but it is incumbent 
on him to prove that the defendant had the goods. Where the plaintiff’s 
title is also denied, he must further show a general or special property in 
the goods, and the right of an immediate and exclusive possession. 

8. Property—Tttle—Accession.—The law makes a distinction in acquiring ti- 
tle to property by accession, between a wilful and an involuntary wrong- 
doer. As the law does not permit any man to take advantage of his own 
wrong, the former can never acquire any title, however great the change 
wrought in the original article may be, while the latter may. But the doc- 
trine of confusion and accession of goods does not apply to a case for the 
recovery of specific chattels, the identity of which must be shown before 
they are liable to seizure. If they cannot be identified, an action must be 
brought for their conversion. 


Appeal from St. Louis Circuit Court. 


This was a suit to recover possession of some trunks and 
valises. It appeared in evidence that Jacob Parker had cer- 
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tain notes against Adolphus Parker and one Murphy; that 
he sold them to plaintiff for a “ patent right”; that Parker 
(of Parker & Murphy) sold to plaintiff certain trunks or va- 
lises in satisfaction of said notes; that said trunks and vali- 
ses afterwards disappeared from the possession of plaintiff, 
and plaintiff alleged that he found them in the possession of 
defendants Jacob and Albert Parker, in a store on Fifth 
street, in St. Louis, from which place they were replevied. 

The case was tried before a jury, and there was evidence 
tending to show that the trunks taken by replevin from Fifth 
street were the trunks delivered to plaintiff by Parker & 
Murphy, and also evidenee tending to show that at least 
some of the trunks and valises so taken could not be the 
trunks and valises delivered as above to plaintiff. The de- 
fendants claimed that the pretended transfer of the notes 
from Jacob Parker to plaintiff, and the pretended sale of the 
trunks, was all a sham and without consideration. The de- 
fendant Albert Parker had no hand in the pretended sale, 
and claimed a part of the trunks and valises replevied as his 
own, and offered evidence tending to prove that they were 
made on Fifth street, at his store. 


Defendants then asked the court to give the following in- 
structions, which were given : 

‘1. If the jury believe from the evidence that the trunks 
and valises taken by the officer from the store on Fifth street 
are not the same trunks and valises that were delivered to 
the plaintiff at Murphy & Parker’s store on Second street, 
and afterwards stored on Second or Third street, then the 
jury will find for the defendants, and assess the value of the 
trunks and valises so taken by the officer, and will assess as 
and for damages the interest at six per cent. per annum on 
the value of said trunks and valises, from the date they were 
taken by the officer to the present time. 

2. If the jury believe from the evidence that a part of the 
trunks gnd valises taken by the officer from the store on 
Fifth street were not the trunks and valises delivered to the 
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plaintiff at Murphy & Parker’s store on Second street, but 
were manufactured by the defendant Albert Parker at the 
store on Fifth street, then the jury will find for the defend. 
ants as to such trunks and valises, and will assess the value 
of them at the time of taking by the officer, and will also 
assess as damages the interest at six per cent. per annum oj ' 
the value of said trunks and valises, from the time the off. 
cer took them to the present time. 


The defendants also asked the court to give the following 
instructions, which the court refused; to which refusal of 
the court to give the same, the defendants then and there 
excepted : 

4. The burden of proof is upon the plaintiff to satisfy you 
that the trunks and valises taken by the officer from the store 
on Fifth street, were the same trunks and valises that were 
delivered to plaintiff at the store of Murphy & Parker ; and 
that the sale of the notes by Jacob Parker to plaintiff, and 
the sale of trunks and valises by Murphy & Parker to plain. 
tiff, were in good faith and for a valuable consideration. 

5. If the jury believe from the evidence that the transfer 
of the notes of Murphy & Parker, by Jacob Parker to the 
plaintiff, was without consideration, and so understood to be 
by the plaintiff and Jacob Parker at the time, and that the 
delivery of the trunks by Parker (of the firm of Murphy & 
Parker) was made to the plaintiff for the benefit of Jacob 
Parker, and so understood by the plaintiff, then the plaintiff 
had no valid title to said trunks and valises, and cannot re- 
cover in this action. 

6. If the patent right spoken of by the witness was of no 
value, and so understood by the plaintiff and Jacob Parker 
at the time of said alleged sale of the notes to plaintiff; or 
if plaintiff has never made to the defendant any valid title to 
the same; or if it does not appear from the evidence that 
some other consideration was given by plaintiff for the notes, 
then the sale of said notes to plaintiff was without considera- 
tion and void, and plaintiff cannot recover. 
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The plaintiff asked the court to give the following instruc- 
tions, which the court gave; to the giving of which the de- 
fendants excepted : 

1. If the jury believe from the evidence that the firm of 
Murphy & Parker made a sale of the trunks and valises, 
sued for in this case, to the plaintiff, said sale cannot be im- 
peached by the defendants in this suit on the ground of a 
want or insufficiency of consideration. 

9. The return of the sheriff of his execution of the writ of 
summons and seizure is binding upon both parties to the 
suit, and no evidence coming from. either side can be allowed 
to contradict or impeach its validity. 

3. If the jury believe the plaintiff is owner of the goods 
sued for, and was entitled to the possession thereof at the 
commencement of this suit, they must find for the plaintiff. 

4, If the jury believe from the evidence that the defend- 
ant Jacob Parker wilfully took and carried away from the 
plaintiff any of the goods belonging to plaintiff and sued for 
in this action, and afterwards mixed the same with goods of 
his own on Fifth street, or goods which were in his posses- 
sion as bailee on Fifth street, so that it was impossible to 
identify and distinguish the goods so taken away from the 
plaintiff from the goods with which they were so mixed, then 
the plaintiff is entitled to recover his own goods so mixed, 
and to such other goods as it was impossible to distinguish 
from his own at the time of the seizure, provided the whole 
amount does not exceed the amount originally taken and 
carried away from him by said defendant Parker. 


Hill § Jewett, for appellants. 


I. The possession of the property by the defendants was 
prima facie evidence of ownership, and the burden of proof 
was plainly on the plaintiff to make out his title. 

Defendants not being parties to the sale, and having pos- 
session, the law presumes in them an honest title, which 
cannot be defeated without showing an honest and valid ti- 
tle in the claimant. 
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The first instruction given for the plaintiff goes upon the 
ground, that a person having the possession of personal prop. 
erty cannot call upon one who claims it to show an honest 
title to it. A total want of consideration in a sale implies 
fraud, and vitiates the sale so that it cannot be enforced 
against one in possession, unless he is the grantor; and then 
it is doubtful whether a fraudulent sale can be enforced evey 
against a grantor in possession, for the law will not aid fraud. 
ulent sales by compelling a delivery. 


II. But the fourth instruction given is still more objec. 
tionable. There was clear evidence that a part of the trunks 
and valises replevied were the property of Albert Parker, 
and had been manufactured in his store, and there was no 
evidence that would pretend to implicate him in any mixing 
of the goods. 

The doctrine of confusion of goods only applies where the 
goods claimed are mixed with the goods of the party who 
wrongfully holds possession of the goods claimed. If I leave 
goods in the hands of a bailee, who wrongfully mixes them — 
with other goods in his possession, I am not to lose my goods 
because the bailee wrongfully, but without my fault, mixes 
them with others so that the owner of the others cannot 
readily distinguish them from mine. That would be pun- 
ishing the innocent for the wrong of the guilty. 


Alex. Martin, for respondent. 


Wacner, Judge, delivered the opinion of the court. 


The first point relied on for the appellants, in respect to 
the action of the court below in continuing the motion fora 
new trial to the next term, presents essentially the same 
question which was before us in the case of Riddlesbarger et 
al. v. McDaniel et al.,and for the reasons stated in that case 
the ruling of the court is approved. 

The action here was a proceeding under the statute for 
the claim and delivery of personal property, and corresponds 
with the action of replevin at common law. We have dis- 
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covered no error in the court’s refusing appellants’ instruc- 
tions, as those which had before been given at their request, 
in connection with those given for the respondent, sufficient- 
ly stated the law, and were all that were really applicable to 
the case. Appellants, in their answer, did not plead prop- 
erty either in themselves or in a stranger, but contented 
themselves with pleading non cepit, and traversing the re- 
spondent’s title to the property: Where non cepit is pleaded 
in an action of repleFin, the plaintiff’s title is admitted, but) 
it is incumbent on him to prove that the defendant had the, 
goods; but where the issue raises the question of title, it 
devolves on the plaintiff to prove that, at the time of the cap- 
tion, he had a general or special property in the goods ta- 
ken, and the right of immediate and exclusive possession—2 
Greenl. Ev. § 561. 


But this case must be reversed on account of the fourth 
instruction given for the respondent, which tells the jury, in 
substance, that if the defendant Jacob Parker wilfully took 
and carried away from the plaintiff any of the goods belong- 
ing to plaintiff and sued for in this action, and afterwards 
mixed the same with goods of his own, or goods which were 
in his possession as bailee, so that it was impossible to iden- 
tify or distinguish the goods so taken away from the goods 
with.which they were so mixed, then the plaintiff was enti- 
tled to recover his own goods so mixed, and to such other 
goods as it was impossible to distinguish from his own at 
the time of the seizure by the sheriff, provided the whole 
amount did not exceed the amount originally taken and car- 
ried away by the defendant Parker. 


This instruction is inconsistent with the second instruction 
given for the appellants, and moreover asserts an erroneous 
proposition of law. It is not true, that a bailee, by his tor- 
tious admixture of property in his possession, can deprive an 
innocent bailor of his right to his goods. It is an entire per- 
version of the law on the subject. Were the action brought 
by the bailor claiming the goods, there might be some 
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grounds for applying this rule of law. If property is taken 
from the rightful owner by a wilful trespasser, and manufac. 
tured or converted by him into a different article, neverthe- 
less the title to the property will not be changed, and it will 
still belong to the owner of the original material if he can 
identify it. But this is not the law when the chattel is con- 
verted by an innocent holder or purchaser into a different 
species of article. 

The law makes a distinction in acqu¥ring title to property 
by accession between a wilful and an involuntary wrong. 
doer. As the law will not permit any man to take advap- 
tage of his own wrong, so the former never can acquire any 
title, however great the change wrought in the original arti- 
cle may be, while the latter may —Silsbury v. McCoon, 8 
Comst. 8378; Hyde v. Cookson, 21 Barb. 92; Martin v. Pot 
ter, 5 Mees. & W. 352; Wild v. Holt, 9 Mees. & W. 672; 
Baker v. Wheeler, 8 Wend. 505; Brown v. Sax, 7 Cow. 95; 
Rightmyer v. Raymond, 12 Wend. 51. But the doctrine of 
confusion and accession of goods has really no application to 
the case. The action is in the nature of replevin for the 
recovery of specific chattels; their identity must be shown 
before they are liable to seizure. If they cannot be identi- 
fied, or they have been concealed, destroyed, or made away 
with by the wrongdoer, an action must be prosecuted against 
him for their conversion. The evidence in the case was con- 
tradictory as to the identity of a part of the chattels; the 
jury might well have returned a verdict for the respondent, 
without the above instruction, but, as we cannot tell what 
influence it may have had on their minds in determining 
their finding, the cause must be remanded for another 
trial. 

Reversed and remanded. Judge Holmes concurs; Judge 
Lovelace absent. 
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Tue City oF St. Louis TO THE USE OF JACOB CORNELLI, 
Respondent, v. Davin H. Armstrong, Appellant. 


1, Revenue—Lten—Special Tax.—The cases of City of St. Louis to use Mc- 
Grath v. Clemens, 36 Mo. 467, and City of St. Louis to use Creamer v- 
Oeters, 86 Mo. 456, affirmed. 

9, Revenue—Special Tax —Interest.—By the act of Jan. 16, 1860, § 2, Sess- 
Acts 1859-60, p. 882, if the special tax bill issued by the city engineer be 

‘ not paid within six months after its issue, it will draw interest at the rate 
of fifteen per cent. per annum from the date of its issue. 


a 


Appeal from St. Louis Circuit Court. 
Krum & Decker, for appellant. 


Mauro, for respondent. 


Homes, Judge, delivered the opinion of the court. 


This was a suit upon a special certified tax bill for tlie cost 
of grading and paving a street. The points raised have al- 
ready been decided in this court, in the cases of the City to 
the use of McGrath v. Clemens, 36 Mo. 467, and the City to 
the use of Creamer v. Oeters, 36 Mo. 456. 

Upon the question of interest, the statute provides that 
the certified bill shall bear interest at the rate of ten per 
annum, from thirty days after the date of its issue to the 
contractor; and if not paid within six months after its issue, 
it shall bear interest at the rate of fifteen per cent. per an- 
num—Act of Jan. 16, 1860, § 2.° This bill had certainly 
not been paid within six months after its issue. There was 
no error in the instruction on this point. 

The ruling of the court below upon the instructions ask- 
ed on either side appears to have been entirely correct, and 
we see no ground for disturbing the verdict of the jury on 
the evidence. 

Judgment affirmed. Judge Wagner concurs ; Judge Love- 
lace absent. 
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CHARLES BEARDSLEE e¢ al., Appellants, v. GERHARD Srey. 
MESCH, Respondent. 


1. Evidence—Res geste—Agent.— The statements of an agent, made at the 
time and in relation to the business he is then transacting, form part of the 
res geste, and are admissible in evidence against his principal. 

2. Evidence—Records.—Upon an issue, upon a plea of accord and satisfaction, 
alleging that the plaintiffs had accepted, in satisfaction of their demands, 
goods and property which they had seized by virtue of an attachment 
against the defendant, a mere variance in the names of the plaintiffs in the 
two suits is immaterial, there being no question of any matter determined 
in the particular suits. 


Appeal from St. Louis Circuit Court. 
Krum & Decker, for appellants. 


Cline § Jamieson, for respondent. 


Homes, Judge, delivered the opinion of the court. 


This was a suit upon an account. The defendant plead. 
ed in answer an accord and satisfaction. There was evi- 
dence tending to show that the firm of Beardslee & Bro. 
had attached the defendant’s goods in two suits, claiming 
an indebtedness due from him on a balance of account, 
amounting to a given sum; that the whole matter was set 
tled between them, the suits dismissed, and the property 
attached delivered over to the attaching plaintiffs, and ac- 
cepted and received by them in satisfaction of their demands, 
and there was no evidence of any new indebtedness created 
after that date. The testimony of the deputy sheriff, in re- 
lation to the acts and statements of the agent of the plain- 
tiffs, in the course of the transaction, were objected to as 
hearsay. He stated to the witness that the plaintiffs had re- 
ceived the goods in satisfaction of their debts. We think 
the statements of the agent, made at the time in relation to 
the business then transacting, may be considered as forming 
a part of the res geste, and they were admissible evidence 
against his principals. The authority of the agent to tran- 
sact this busines was clearly shown. The instructions of 
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the court appear to have placed the substantial issue fairly 
before the jury, on all the evidence, and the jury have found 
that there was a settlement, and an accord and satisfaction 
ofall the debts then claimed against the defendant. This 
was a matter for the jury to decide. We find no such error 
in the instructions as would warrant a disturbance of the 
verdict. ° 

It was objected that the records of the suits in attachment 
were not admissible, on account of some difference in the 
names of the plaintiffs. We see nothing material in this ob- 
jection. There was no question of the identity of any mat- 
ter determined in the particular suits. They were offered 
in evidence merely to show the existence of such suits and 
demands against the defendant, and as an inducement to the 
settlement which was made. The variance was wholly im- 
material. 

It was further objected, that the bonds given in the attach- 
ment suits were not admissible evidence to prove the value 
of the goods attached. The value of the property attached 
and surrendered to the plaintiffs, in satisfaction of their de- 
mands, was. not directly in issue, nor very material. In suits 
upon such bonds, they have been held to be evidence of the 
value of the property as admissions of the parties. They had 
a remote bearing only on the issue here, but they were acts 
of the same parties connected with the same transaction ; 
and, so far as the evidence was relevant and pertinent to the 
subject of inquiry, we think it was properly enough admit- 
ted; or the error, if any, was immaterial. There was other 
evidence of the quantity and probable value of the goods, 
and the exact value was not in issue. 

The receipts did not prove a settlement of all demands, 
but they were admissible for what they were worth as parts 
of the same transaction. 

We have not discovered any substantial error to the pre- 
judice of the plaintiffs. On the whole case, the verdict would 
seem to have been given for the right party. Judgment 
affirmed. Judge Wagner concurs; Judge Lovelace absent. 
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Joun H. Bagyarp, Plaintiff in Error, v. James Duncan, 
. Defendant in Error. 


1. Vendors and Purchasers—Trustees—Covenants.—A trustee undertakes only 
to convey the title vested in him by the deed giving him the power, and 
cannot be required to enter into any personal covenants against encumbran. 
ces in general. The only covenants which can be required of a trustee ex. 
ecuting a mere naked power, is the usual trustee covenant against acts and 
encumbrances done or suffered by himself. 

2. Vendors and Purchasers—Morigages.—The purchaser, at a sale made by a 
mortgagee or trustee selling under a power to sell for the payment of debts, 
must take notice of the title and its defects as it appears of record. 

8. Mortgages—Deeds of Trust—Sale— Damages.— Where the trustee, in a deed 
of trust with a power of sale at public auction upon giving notice for a cer. 
tain number of days, advertises the property and puts it up for sale, and the 
property is struck off to a bidder, the trustee cannot upon the same day re. 
sell the property because the purchaser refuses to complete his contract; 
there must be a new publication of notice. The difference in price between 
the two sales in such a case is not the proper measure of damages. 

4. Vendors and Purchasers—Notice of defects of Title—Trustees—Fraud.—At 
a sale by a trustee under a power where the facts or means of information 
concerning the condition and value of the thing sold are equally accessible 
to both parties, and nothing is said or done which tends to impose on the 
other or to mislead him, there is no fraud of which the law can take notice; 
but where material facts are accessible to the vendor only, and he knows 
them not to be within the diligent attention, observation and judgment of 
the other party, he is bound to disclose those facts and make them known 
to the purchaser. The vendor must disclose all material facts of which he 
knows the vendee to be ignorant. There may be fraud in the suppressing 
and concealing of material facts, as well as in direct misrepresentation, if 
the other party is knowingly suffered to deal under a delusion. 


Error to St. Louis Circuit Court. 


The plaintiff sued to recover the amount bid by defendant, 
at a sale made by plaintiff as trustee, of lands conveyed to 
him as trustee. The petition set out the deed, by which W. 
D. W. Barnard conveyed the land to him, dated June 27, 
1860, in trust to pay certain debts described; the exposing 
the land to sale at auction; the auctioneer’s memorandum 
of defendant as purchaser for $2,250; the tender of a deed 
to defendant, and his refusal to accept; a re-sale on the same 
day for $25; and prayed judgment for the difference. 





sed 
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The answer admitted the conveyance to the plaintiff, the 
sale, and defendant’s bid; denied tender of a deed, but ad- 
mitted his refusal to pay his bid; ignored all the proceed- 
ings at the second sale,and denied all fraudulent conduct at 
the sale. The answer then alleged that, by his deed to the 
plaintiff, W. D. W. Barnard covenanted that he had an in- 
defeasible estate in fee simple in said lands; that said lands 
were free of encumbrances suffered or done by him, and for 
further assurance ; and then alleged that the grantors were 
not so seized, and that they had by previous deeds sold and 
conveyed said lands so that they had no title to convey. It 
then alleged that the grantors had, by deed of trust duly re- 
corded, dated June 25, 1860, encumbered said lands to an 
amount exceeding $30,000, twice the value of the lands. 
It then set out prior encumbrances made by W. D. W. 
Barnard upon the premises, in 1857 and 1859, to the amount 
of over $8,000. It then claimed that plaintiff was by the sale 
bound to convey a good title free of encumbrances; and that 
as plaintiff could not make title, he could not recover. 


At the trial, plaintiff read the deed under which he made 
the-sale, dated June 27, 1860, recorded June 28, 1860; this 
deed contained the statutory covenants created by the words 
“grant, bargain, and sell.”” Burnes, the agent of plaintiff, 
and his attorney, proved a tender of a deed to defendant on 
the day of sale, a demand for the amount bid and a refusal, 
and the re-sale; and that he wrote the deed of June 27, 
1860, and the prior deed of June 25, 1860—recorded June 
27, 1860—to the same trustees, to secure specified debts for 
over $30,000 ; and that no time was allowed for examining 
the title. 


E. G. Obear, the auctioneer, proved the memorandum 
made by him; that no public statements were made by him 
about the title or the encumbrances, but that defendant ap- 
plying to him, he told him that he had heard that the en- 
‘cumbrances were from $9,000 to $12,000, and that defend- 
ant declined complying with his bid because the property was 
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encumbered to a much larger amount than had been stated 
to him ; that the property, if clear, might bring $20,000. 

Dr. Marshall testified that himself and defendant were the 
only bidders; that Duncan bid $1,000, and he then bid 
$2,000, when the plaintiff came over to where he was stand. 
ing and asked if he knew what he was bidding on; Dr. M, 
replied, he thought he did—when the plaintiff told him that 
the encumbrance was larger than he had any idea of; that 
he thought he was bidding $12,000 for the property ; and, 
taking this as an act of kindness on plaintift’s part, he stop- 
ped bidding, and at the next bid it was knocked down to the 
defendant at $2,250; that he thought the property worth 
$15,000. 

Defendant then proved the encumbrances on the property 
to amount to over $30,000. 

Plaintiff, in rebuttal, introduced evidence showing that 
part of the prior encumbrances had been paid off, and that 
of the assets conveyed by deed of June 25, 1860, in the course 


of four or five years some $4,000 might be realized in relief 
of the encumbrance, and that at the sale the amount due 
upon the encumbrances was only $14,691.50. This would 
have made the cost of the property to the defendant $17,000, 


The court then gave the two following instructions asked 
by the defendant: 

1. If the deed to plaintiff purported to convey a valid title, 
with good warranty, and if the plaintiff, as trustee, offered 
for sale the lands described in the petition, and neither in 
the advertisement nor at the sale gave notice to the bidders 
that the land was encumbered, or that the title was defeasi- 
ble by virtue of prior deeds of trust executed by his grantors 
and not named in said deed to plaintiff, then he was bound 
to offer to defendant, as the highest bidder at the sale, a deed 
conveying a good title in fee simple, free and clear of any en- 
cumbrances which could defeat the title conveyed. 

2. If the defendant, at the sale, or immediately prior 
thereto, applied to E. G. Obear, the auctioneer, to know the 
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amount of the encumbrances, and by said auctioneer, act- 
ing for the plaintiff, was informed that the encumbrances 
amounted to between $9,000 and $12,000, and made his bid 
upon such information, believing the same to be true, and 
plaintiff, being present, did not correct such statement, and 
if,in fact, the encumbrances amounted to nearly $14,691.65, 
then the defendant is not liable in this suit for refusing to 
accept a deed and to pay the sum bid by him. 


The plaintiff asked the following instructions, which were 
refused by the court: 

1. At a sale of real estate at public auction by a trustee, 
under a deed of trust duly recorded to secure the payment 
of debts, the trustee does not by such sale undertake to con- 
vey any other or greater estate than was conveyed to him 
by the deed of trust under which he proposes to sell, unless 
by special agreement he undertakes otherwise, or renders 
himself otherwise liable by his representations, or those of 
some one else for him. 

2. At a sale of real estate at public auction by a trustee, . 
under a deed of trust duly recorded to secure the payment 
of debts, the rule caveat emptor applies, as against a bidder 
at such sale. 

3. At a sale of real estate at public auction by a trustee, 
under a deed of trust duly recorded to secure the payment 
of debts, a bidder at such sale will not be released from his 
bid by reason of the fact merely that said real estate is sub- 
ject to a prior deed of trust, which is also duly on record 
showing its priority. The bidder is chargeable with notice 
of such record, and is presumed to bid with such notice. 

4. If a purchaser at a sale of real estate at public auction 
by a trustee, under a deed of trust to secure the payment of 
debts, knows that at such sale he can only buy the equity of 
redemption to such real estate, subject to a prior deed of 
trust to secure prior debts, also duly recorded showing its 
priority, then he bids at such sale at his peril, the rule caveat 
emptor applying thereto. 


12—voL. XXXVIII. 
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5. The rule which protects bona fide purchasers does not 
apply to purchasers of a mere equity of redemption, who pur. 
chase with knowledge that it is only an equity of redemption 
which is being sold. 

6. The auctioneer, in stating the amount of prior encum. 
brances, had a right to deduct therefrom the value of the 
effects which were pledged for the payment of such prior en. 
cumbrances; and his estimate, thus honestly made, gives 
full notice to any bidder to whom it is communicated. 

7. The defendant in this cause cannot avail himself of any 
supposed defects in the deed tendered to him by the plain. 
tiff because he refused to comply with his bid and accept a 
perfect deed. 


On giving the instructions asked by the defendant, and re- 
fusing those asked by the plaintiff, the plaintiff took a non- 
suit, with leave to move to set the same aside. 


C. F. Burnes and Holliday, for plaintiff in error. 


The court erred in giving the instructions asked by the 
respondent, and in refusing the instructions asked by the 
appellant—Gardner v. Armstrong, 31 Mo. 536. 

I. The deed to plaintiff does not “purport to convey a valid 
title with good warranty.” The only ground upon which it 
could have been so construed was because the words ‘‘grant, 
bargain and sell” were not in the granting clause. The deed 
to the plaintiff is not such a conveyance as is required by the 
statute of Missouri, in order to raise the covenants provided 
by the statute by using the words “grant, bargain and sell.” 
The statute is, “the words ‘ grant, bargain and sell,’ in all 
conveyances in which any estate of inheritance in fee simple 
is limited, shall * * be construed to be the following ex- 
press covenants,” &c.—R. C. 1855, p. 857, § 14. Blackstone, 
in defining “an estate of inheritance in fee simple,” says: 
‘“‘ A fee therefore, in general, signifies an estate of inherit- 
ance, being the highest and most extensive interest that a 
man can have in feud ; and when the term is used simply 
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without any other adjunct, or has the adjunct of simple an- 
nexed to it (as a fee or fee simple), it is used in contradis- 
tinction to a fee conditional at common law, or a fee-tail by 
the statute, importing an absolute inheritance clear of any 
condition,” &c.—2 Blacks. 106. _ 

II. In the case of Gale v. Mensing, 20 Mo. 461, property 
was conveyed to trustees, including real estate, to pay debts. 
The trustee had the power to sell at public or private sale, 
as in the deed to plaintiff, and some of the land was subject 
toa prior mortgage. The estate conveyed was exactly the 
same as by the deed to plaintiff. Judge Leonard gave the 
opinion of the court, and, in speaking of the estate conveyed, 
says, “‘ the deed was not a mortgage, but a conveyance of the 
whole title * * * a transfer of the legal ownership, upon 
the trusts declared in it, subject to Caldwell’s mortgage.” 
Caldwell’s mortgage does not appear to have been mentioned 
in the conveyance to the trustees. 

IIf. Even if the deed to plaintiff conveyed an “ estate of 
inheritance in fee simple,” still the express language that 
there are three prior unsatisfied deeds of trust on the land, 
and that the trustees take subject to those encumbrances, 
releasing them or not, as they deem proper, with trust mon- 
eys arising under the deed,—this express language of the 
deed prevents the raising of the statutory covenants from 
the use of the words “grant, bargain and sell”—Sheldon v. 
Pease, 10 Mo. 473. 

IV. This instruction is further erroneous in requiring the 
plaintiff, as trustee, to offer to the defendant “a deed con- 
veying a good title in fee simple, free and clear of any en- 
cumbrances which would defeat the title conveyed.” What 
kind of a deed is-required by this instruction? Would it 
require the words “ grant, bargain and sell”? Would it re- 
quire a covenant against encumbrances ? 

As to the usual form of a trustee’s deed, see Whittelsey’s 
Missouri Form Book, p. 828, form 226. 

“A person,” says Hill on Trustees, “ who conveys merely 
as trustee, can be required to enter into no covenants for 
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title beyond the usual covenant that he has done no act to 
encumber”—Hill Trust. 481. 

In Cruise Dig., we have the law stated to be, “where all 
the money to arise from the sale of an estate is to be applied 
in payment of debts, a purchaser can only require a cove- 
nant from the trustees, or devisees, that they have done no 
act toencumber. And it is the same where the purchase is 
made from the assignee: of a bankrupt—Sto. Eq. § 1038.” 
(4 Crui. Dig., Tit. 82, ch. 26, § 87; Ennis v. Leach, 1 Ired, 
Eq. 416.) 


Whittelsey and G. S. §& J. Van Waggoner, for defendant 
in error. 


I. Every agreement to sell land isan agreement to convey 
the land with a good title thereto, or for a sale in fee simple. 
In Kent v. Allen, 24 Mo. 98, 106, it was said by this court, 
‘“‘ that, if the owner send land into market for sale, he gives 
assurance to the world, by implication at least, that he hasa 


valid title to that land both in law and equity.” 


A title is implied, unless by the terms of the offer or con- . 


tract it is excluded—1 Sug. Vend. 455; Sto. Sales, § 462; 
Chit. Cont. 245-7 ; Hughes v. Parker, 8 Mee. & W. 244; 8 
Nev. & Man. 40; Spritt & Jeffrey, 10 B. & C. 249; Shep- 
herd v. Keatly, 1 Cro. M. & R. 117; Hall v. Beatley, 4 Man. 
& G. 410; Ogilvie v. Foljambe, 3 Meriv. 53; Sowter v. 
Drake, 5 B. & Ad. 992; Coster v. Clark, 8 Ed. Ch. 428.— 
See also Washington v. Ogden, 1 Black, U. S. 450, which 
was a suit at law. 

Where a party cannot enforce a specific performance for 
want of title, he cannot recover damages at law—Chit. Cont. 
246; notes to Seeton v. Slade, 2 Wh. & Tud. L.C., Pt. 2,3; 
Beckwith v. Koons, 6 B. Mon. 222. 

In Dickson’s v. Desire’s Adm’r, 23 Mo. 151-9, Leonard, 
J., says: “The sale of a thing imports, from its very nature, 
an obligation on the part of the seller to secure to the pur- 
chaser the possession and enjoyment of the thing bought— 
the right to possess and enjoy being really that which is pur- 
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chased.” So, ifa man contract to convey with: warranty, 
his contract is not satisfied by simply making and tendering 
a deed with covenants, &c.; he must have a good and per- 
fect title to the land he agrees to sell—Luckett v. William- 
son, 81 Mo. 54; Everson v. Kirtland, 4 Paige Ch. 269; Ma- 
jor v. Edwards, 12 Mo. 187; S.C. 10 Mo. 671; Smith v. 
Busby, 15 Mo. 387. 

The plaintiff evidently sues upon the idea that a trustee, 
like a sheriff, sells only the interest of the debtor in the prop- 
erty, and that a bidder bids at his own risk; in other words, 
that the rule caveat emptor applies. This rule applies only 
to sales by the sheriff under execution—forced sales by vir- 
tue of the writ of execution ; but this is not a universal rule 
in the different States, and even in this State relief is some- 
times granted where the title fails, as in the case of Maguire 
v. Marks, 28 Mo. 193. So also in cases of partition sales, 
the sale may be set aside for defect of titlh—Nieman v. Ear- 
ly, 28 Mo. 477; Jackson v. Edwards, 22 Wend. 498-509; 
Smith v. Brittain, 8 Ired. Eq. 847; 1 Hopk.’ Ch. 436; 2 
Paige, 586. No man should be enriched at another’s ex- 
pense without compensation—Vallé v. Fleming, 29 Mo. 152. 
We submit that trustees’ and partition sales do not stand on 
the same footing as sheriffs’ sales. 

The case of Gardner v. Armstrong, 31 Mo. 535, relied up- 
on by plaintiff, does not here apply, for in that case the title 
sold was good, and no defect was shown. In the case of 
Couns v. North, 27 Mo. 78, a trustee’s sale, contract executed, 
was set aside upon the ground of mistake of parties as to the 
quantity of land conveyed. 

But a trustee is, in effect, the agent of the debtor, appoint- 
ed by him, and a failure of title is a good defence to an ac- 
tion by the trustee even in case of an executed contract— 
Long v. Gilliam, 28 Mo. 560. In Jones v. Stanton, 11 Mo. 
33, relief was given to a purchaser of land who had given his 
notes, upon the ground of defect of title in the vendor, and 
his insolvency. 

The deed of W. D. W. Barnard to plaintiff was a convey- 
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ance with covenants of indefeasible seizin, aud against his 
own encumbrances, by using the words “ grant, bargain and 
sell.”” This deed did not recite nor refer to previous encum.- 
brances—Mosely v. Hunter, 15 Mo. 822; Alexander y, 
Schneiber, 10 Mo. 460; Shelton v. Pease, 10 Mo. 473; Pe. 
care v. Chouteau, 13 Mo. 527; Dickson v. Desire, 23 Mo, 
151; Chambers’ Adm’r v. Smith’s Adm’r, 23 Mo. 174. Un. 
der this deed the plaintiff really had.no title, for it had been 
previously conveyed to trustees by other deeds: he, there. 
fore, could not convey a title in fee, or free of encumbran- 
ces. The trustee advertised to sell the land by virtue of a 
deed of trust, which contained covenants that the grantor 
had a title which could not be defeated by anything—that 
is, a covenant for an absolute title in fee; and also, that it 
was free of encumbrances done or suffered by the grantor. 
The purchaser who looked to this deed was authorized to 
expect a good title from the trustee, and not a deed with a 
defeasible title, nor a title encumbered to twice the value of 
the property.’ 

II. The sale was not fairly made. The plaintiff, by his 
conduct in trying to save a friend from a bad bargain, there- 
by prevented a person from bidding who might have outbid 
the defendant, and thereby have relieved him from his con- 
tract. 

At auction sales, the utmost fairness must be observed, so 
that parties be not entrapped ; nor may bidders combine to 
depreciate the property—2 Kent Com. 537; 1 Sto. Kq., § 
293; Chit. Contr. 237-9; Worton v. Hinkle, 20 Mo. 290; 
Neal v. Stone, 20 Mo. 294; 22 Mo. 349. 

The defendant met the equity of the plaintiff’s case. He 
admitted that the auctioneer informed him that the property 
was encumbered to the amount of ten thousand dollars, and 
both he and Marshall, the other bidder, supposed they were 
bidding about $12,000 for the property. For the plaintiff to 
put one person upon his guard, by telling him that the prop- 
erty was encumbered to a larger amount than he had sup- 
posed, was entrapping strangers. 


é 
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III. It would be inequitable to compel the defendant to 
stand by his bid made’ under a mistake of fact as to the 
amount of the encumbrances. He was informed that they 
amounted to between $9,000 and $10,000, and he was will- 
ing, under that information, to give $12,000 for the property. 

The auctioneer was an agent for the plaintiff. No notice 
was given at the sale that the property was sold subject to 
prior encumbrances; but the defendant, bidding upon the 
information he had received of the auctioneer, might in 
equity be bound to take the property encumbered to that 
amount, $10,000, but for nothing more. He was under a 
mistake—Coons v. North, 27 Mo. 78. 

As a general rule, where a court of equity would not en- 
force the specific performance of a contract for the purchase 
of lands, the vendor cannot recover damages for a breach of 
the contract. In some cases, courts of equity will go farther 
than courts of law. At law, the vendor must have the title 
when he tenders the deed; in equity, it is sometimes suffi- 
cient if he can make the title at the trial. 

In this case, the plaintiff sues for damages for refusing to 
complete the contract, when the plaintiff had not the title to 
convey, and the property was encumbered to the amount of 
twice its value, or more. At the best, the encumbrances 
upon the property were at least $30,000. 

In sales under decrees of a court of chancery, the pur- 
chaser has the opportunity of declining the purchase if the 
title be defective—2 Dan. Ch. Pr., Am. ed. 1846, N. L. L. & 
Kq., 801, 902 et seq. & 911, 913, 919—ed. 1865, pp. 1273-5, 
n. 5,& 1281; Seaman v. Hicks, 8 Pai. Ch. 656; Post v. Leet, 
8 Pai. Ch. 337. A purchaser at master’s sale, who is noti- 
fied of risk in the title, will not be compelled to take unless 
he can get the legal and equitable estate—Coster v. Clarke, 
3 Ed. Ch. 428. So he may be relieved on account of mis- 
take—bidding an unreasonable price—Dan. Ch. Pr., ed. 1865, 
p. 1283-4. 

So in partition sale, if title not made good—Jackson v. 
Edwards, 22 Wend. 498-509. Purchaser not bound to ac- 
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cept a doubtful or merely equitable title—1 Hopk. 436; 9 
Pai. 586. A partition sale is not a sale in invitum, but a 
mode of sale by the parties themselves—Smith v. Brittain, 3 
Ired. Eq. 847 ; hence a purchaser may have the money paid 
back before conveyance executed. 


Homes, Judge, delivered the opinion of the court. 


This was a suit by a trustee vendor against his vendee at 
a sale at public auction of real estate under a deed of trust, 
made to secure the payment of the debts of numerous cred. 
itors, grounded on an alleged breach of contract by the pur 
chaser in refusing to pay the amount of his bid and accept 
the deed that was tendered to him, conveying all the right, 
title and interest in the property that was vested in the trus- 
tee, but containing no covenants of warranty whatever, and 
the action sounded in damages. Upon the refusal, there was 
a re-sale of the property, a few hours afterwards, on the same 
day, without a re-advertising or any new notice given, result- 
ing in a difference in the price amounting to some $2,225, 
which the plaintiff seeks to recover by way of damages. 

The answer of the defendant denied the material allega- 
tions of the petition. The defence rests mainly upon the 
grounds that the deed tendered to him did not contain a full 
warranty of the title, and that the property was encumbered 
to a much larger amount than he was aware of; that mis- 
statements of fact, or erroneous information, was given to 
him by the auctioneer with regard to the encumbrances just 
before the sale took place, by which he was led into mistake 
as to their amount; that the sale was fraudulently made, 
and that he is not liable for damages. 

The conveyance that was made to the trustee was in the 
form of an ordinary deed of trust in the nature of a mort- 
' gage to secure the payment of debts, and was, in this in- 
stance, more like an assignment for the benefit of creditors 
than a simple mortgage for the security of a particular de- 
mand, the beneficiaries being numerous; and it contained 
the usual power to sell and convey the property, and apply 
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a alhcian 
the proceeds of the sales to the satisfaction of the debts nam. 


ed, according to the trusts declared in the instrument. It 
contained covenants of werranty of title and against encum- 
prances. The defendant insists here that he was entitled to 
demand a deed from the trustee, containing the same or sim- 
ilar covenants. Whether he expected the original grantors, 
or the beneficiaries, to join in the deed with the trustee, and 
make those covenants, or that the trustee should make them 
as his own personal covenants, does not very clearly appear. 
But in either case there is no warrant in law for such a de- 
mand. The sale is not made by the original owners. It was 
asale by the trustee in his fiduciary capacity only. The 
trustee undertakes only for the execution of the power that 
is given him, and he is only authorized to sell and convey 
the title which is vested in him by the deed. He was not 
empowered to make a deed in the name of the grantors to 
him, nor to execute any covenants in their names. Nor can 
he be,required to enter into any personal covenants for title 
or against encumbrances in general. The only covenant that 
‘can be demanded of a mere naked trustee, who has no inter- 
est in the property, beyoud the bare legal title, in any case 
of this kind, is the usual trustee covenant against acts or en- 
cumbrances done or suffered by himself—Rawle Cov. 566. 
This covenant was not demanded. The deed tendered was 
refused, as it seems, absolutely, for the reason that it did not 
contain full covenants of general warranty. The written 
note sent by the purchaser to the trustee demanded a deed 
that was good. Precisely what this might mean, unexplain- 
ed, we need not stop to inquire, inasmuch as the defendant 
rests his case here, upon the broad ground that he had a 
right to demand a general warranty. 

It seems to have been the practice of the courts of chan- 
cery in England, in cases of sales by trustees, or under or- 
ders of court, to require the cestwi que trusts, who were to 
receive the proceeds of the sales, to join with the trustees, 
and enter into covenants of warranty of the title. But even 
this doctrine appears to be of questionable authority in these 
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later times, in a case of this kind ; nor does it appear to have 
been recognized in this country. Such a principle woul 
have to be extended to all trustees for the payment of debts, 
assignees of insolvents, executors, administrators, guardians, 
and the execution of numberless trusts would be thereb 
rendered impracticable, or wholly impossible—Duchess of 
Rutland y. Wakeman, 8 Bro. Par. Cas. 159. Lord St. Leonard 
thought it might still be applied in some cases of two or more 
cestui que trusts; but admitted that were trustees sell fo 
the payment of debts, the purchaser is not entitled to any 
covenants for the title, because no line can well be drawn as 
to the quantum for which the several beneficiaries should be 
required to covenant. The principle relates to parties who 
are presumptively interested as beneficiaries. Mr. Rawle 
concludes that the correct test of the application of sucha 
rule would be the extent of the purchaser’s liability to see 
to the application of the purchase money—Raw. Cov., 3 ed, 
568, n.2. The matter would seem to depend upon the ju 
risdiction of a court of equity, in a proper case, as when one 
of the parties should come into court to enforce a specific 
performance against the other. And further, inasmuch a 
the statute expressly exempts the purchasers, in these cases, 
from any responsibility for the application of the purchase 
money by the trustees, the rule as limited can have no appli 
cation here—R. C. 1855, p. 1556, § 9. This is simply a 
action at law for damages on breach of contract. 

The defendant claims that he is entitled to the benefit of 
the covenants contained in the conveyance to the trustee, 
He can derive no advantage from these otherwise than as 
assignee of the trustee. If he had accepted the deed of the 
trustee, he would have become the owner of the estate for 
the time being, and as such would have had all -the protec 
tion which those covenants could have afforded him, with 
out any covenant of warranty from the trustee. Even a 
sheriff’s deed has been held to be effectual for this purpose— 
Dickson v. Desire, 23 Mo. 151; Raw. Cov. 352, 360. 

The case belongs to the class of fiduciary vendors, as exee 
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utors, administrators, guardians, mortgagees, assignees for 
the benefit of creditors, and other like trustees, who have no 
other interest in the property than a legal title with power 
to sell and convey, and who are not bound to give any other 
covenant than the ordinary trustee covenant against their 
own acts—Raw. Cov. 566, 3 ed. They cannot be compelled 
to enter into any other covenant. They are mere agents to 
sell and convey, and trustees to execute the trusts declared. 
They have power to sell and convey such title as is vested in 
them, and to make such deed as will be effectual to convey 
that title, and no more, unless expressly empowered and au- 
thorized by the conveyance made to them to enter into other 
covenants in the names of their grantors. Such agents have 
no authority to bind their principals or grantors by cove- 
nants in their names. Their conveyances are good and ef- 
fectual without either warranty or personal covenants, and 
an authority to convey merely, gives no implied power to 
make covenants—Nixon v. Hyserott, 5 J. R. 57; Van Epps 
v. City of Schenectady, 12 J. R. 435. The exemption of this 
class of vendors from personal responsibility, except where 
fraud exists, or they voluntarily enter into personal cove- 
nants of warranty, would seem to be indispensable ; for oth- 
erwise no one would be found willing to accept such offices 
and trusts—Worthy v. Johnson, 8 Geo. 241; Avon v. Beck- 
om, 11 Geo.1. Such trustees sell only by virtue of the pow- 
ers given them. They do not undertake to convey anything 
more than the right, title and estate that is vested in them. 
All purchasers are bound to know that there can be no war- 
ranty of the title on such sales, and, it is presumed, it is al- 
ways so understood. The title is on record; the records are 
open to all, and the purchasers can examine the title for 
themselves. There being no warranty, the rule of caveat 
emptor must necessarily be applied in reference to the con- 
veyance, except as to the ordinary trustee covenant which 
the vender may require. We see no good reason why this 
covenant should not be required of this trustee. He could 
not well object to covenanting against acts or encumbrances 
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done or suffered by himself. And if the purchaser had ob. 
jected to the deed on this ground, there would have been yo 
cause of action against him here. He absolutely refused ty 
complete his purchase unless a deed with full general wap. 
ranty of title were tendered. We think this amounted toa 
waiver of any demand for a covenant against the trustee's 
own acts merely, and of all objection to the deed that was 
tendered on that ground alone. ‘, 

It appears that the records do not furnish any true crite. 
rion of the exact amount of the encumbrances which stil] 
remained unpaid on this property. This information could 
scarcely be obtained otherwise than from the trustee him. 
self. No application was made to him for information op 
this head. He made no statements or representations on the 
subject. But the defendant, just before the sale, inquired of 
the auctioneer about the amount of the encumbrances. He 
answered that he did not know, but had heard that they 
amounted toa givensum named. Such statements could 
furnish no ground on which any man of prudence and judg. 
ment would venture to rely. They do not appear to have 
been such as could have materially influenced his judgment, 
We do not think they were such misstatements or misrepre- 
sentations as could be considered to have been fraudulently 
made, even if the information given had turned out not io 
be entirely true and correct. Statements which are mere 
matter of opinion, on hearsay information, cannot be sup- 
posed to influence the judgment of the purchaser —1 Sto. 
Kq.,§ 197. But the other evidence, so far from showing 
the information given to have been inaccurate or false, tend- 
ed rather to establish its entire correctness. There was 
nothing in this circumstatice, taken by itself alone, on which 
to ground a charge of fraud. 

Within a few hours after the sale had taken place, a deed 
was tendered to the defendant purporting to convey all the 
title that was vested in the trustee, and which he had power 
to sell, but containing no covenants of warranty, and pay- 
ment of the amount of the bid was demanded. Upon the 
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refusal to accept it, the trustee proceeded at once to put up 
the property for sale again, at the same place, on the same 
day, without re-advertising or any new notice, and, few per- 
sons beittg present, the property was re-sold for twenty-five 
dollars. This proceeding can neither be justified nor sus- 
tained. It was, in practical effect, a sale without notice. 
The sale, as advertised, had taken place several hours before, 
and all bidders had departed. Though yet within the hours 
mentioned in the advertisement, it cannot be considered a 
fair and valid sale pursuant to notice. There should have 
been a new publication of notice for another day. This was 
done in the case of Gardner v. Armstrong, 31 Mo. 536. Un- 
der these circumstances, the difference of price between the 
two sales was no proper measure of the damages. In Gard- 
ner ¥. Armstrong, it was held that the difference of price 
between the two sales, fairly made on due notice, might be 
taken as a criterion of the damages actually sustained, 
though not as conclusive. We see no reason for departing 
from this decision ; but it is still to be borne in mind that 
the common law rule is, to give no more damages than the 
actual loss sustained. Where the property is shown to be 
still worth as much as was bid for it, the damages can be 
little more than nominal— Sedg. Dam. 100-2. For these 
reasons, we think the first instruction that was given for the 
defendant was entirely erroneous. 

The second instruction given for the defendant might prop- 
erly have been given, if there had been a sufficient basis for 
it in the evidence: it refers exclusively to the statement 
made by the auctioneer in answer to the defendant’s inqui- 
ries, As an instruction upon the matter of fraud in making 
the sale, it placed the subject on too narrow ground. The 
trustee was himself there present as the person making the 
sale. It appears that there were other deeds of trust, and 
other property, real and personal, conveyed by this deed, for 
the payment of these same debts, and that the amount of the 
encumbrance actually existing upon the land offered for sale 
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would be greatly affected by the application of the proceeds 
of other property sold, and by the amount to be realized from 
other property not yet sold, in reduction of the encumbrances 
on this land. This was a matter of fact which for the mogt 
part could be known only to the trustee, and of which he 
alone was in a situation to judge with any certainty. These 
facts could not be ascertained by any examination of the 
records of the recorder’s office, and were not equally open ty 
both vendor and vendee. Where the facts, or means of 
information, concerning the condition and value of the 
thing sold are equally accessible to both parties, and noth. 
ing is said or done which tends to impose on the other, or 
to mislead him, there is no fraud which the law can notice; 
but where material facts are accessible to the vendor only, 
and he knows them not to be within the reach of the diligent 
attention, observation and judgment of the other party, heis 
bound to disclose such facts, and to make them known to the 
purchaser. It is only where such attention on the part of 
the vendee might enable him to ascertain the facts, and pro- 
tect himself against surprise, mistake, or imposition, that the 
maxim caveat emptor, in this matter of fraud, ought to be 
applied to him. The vendor must disclose all material facts 
of which he knows the vendee to be ignorant. There may be 
fraud in suppressing and concealing material facts and cir 
cumstances, as well as in direct misrepresentation, if the 
other party is knowingly suffered to deal under a delusion— 
2 Kent Com. 482-5. These were proper matters to be sub- 
mitted to the jury on the question of fraud on the part of 
the trustee in making the sale; and evidence tending to 
show that disclosures of such material circumstances were 
made by the trustee privately to one bidder, who was there 
_by deterred from bidding further, and which were not pub- 
licly stated to all present, would certainly be admissible and 
competent, by way of showing an actual and fraudulent sup- 
pression of the truth. 
The first instruction refused the plaintiff should have been 
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given. The third, fifth, sixth and seventh might very well 
have been given also. As to the second and fourth, they 
must be held to have been rightly enough refused, as mak- 
ing an incorrect and improper application of the maxim 
caveat emptor. In reference to the title, it is more accu- 
rately a question of warranty, or no warranty, than of caveat 
emptor, though if the purchaser buys without warranty he 
takes the responsibility of the title being good, and so far 
may be said to buy at his peril. 

In reference to examining records it is the same ; of course, 
the party may examine the records or not, at his own peril. 
But the more special and peculiar application of this maxim 
belongs to the contract of sale of goods, and the question of 
fraud or of implied warranty ; but in respect of conveyances 
of real estate, as laid down by Lord Coke, the common law 
binds not the vendor, ‘unless there be a warranty either in 
deed or in law, for caveat emptor, qui ignorare non debuit 
quod jus alienum emit—let the purchaser exercise proper cau- 
tion, for he ought not to be ignorant of the amount and na- 
ture of that person’s interest which he is about to purchase.” 
—Brocme’s Leg. Max. 854. In other words, if the purchaser 
buys real estate and takes a deed without covenant of war- 
ranty, he takes the risk of the title on himself; he must 
examine the title for himself, and so far the rule of caveat 
emptor may be said to apply tohim. But misrepresentations 
or suppression of material facts are matters collateral to the 
written contract or deed, and may be inquired into on the 
ground of fraud—Zbid. 361. 

We think there should be a new trial, upon instructions 
better adapted to the nature of the case. 

Judgment reversed and the cause remanded. Judge Wag- 
ner concurs; Judge Lovelace absent. 
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CasPER BucHNER, Respondent, v. Grorce P. Lirsig ef als, 
Appellants. 


Note—Demand—Protest.—A security signing a note as joint maker, is not dis. 
charged for failure to demand payment and to give notice of its refusal, 


Appeal from St. Louis Circuit Court. 


Peacock §; Cornwell, for appellants. 
J. G. Woerner, for respondent. 


WaGner, Judge, delivered the opinion of the court. 


This was an action against the defendants, as joint makers 
of a promissory note. The defendant Schuts stated in his 
answer that he signed the note as endorser, and asked to be 
discharged because there was neither protest nor notice, 
Upon the trial, Liebig was introduced as a witness for his 
co-defendant, and stated that the plaintiff loaned him the 
money and agreed to take Schuts as endorser on the note; 
in reply to a question from the court, he then said that Schuts 
signed the note with him, as security. The court rendered 
judgment for plaintiff. There is no error in the record. 

Judgment affirmed. Judge Holmes concurs; Judge Love- 
lace absent. 


FREDERICK SCHULENBURG ef als., Appellants, v. James Bas 
com et als., Respondents. 


Mechanic’s Lien—Notice.—The notice required to be given by § 18 of the “Act 
relating to mechanics’ liens in St. Louis county” (Sess. Acts 1857, p. 668) 
must be in writing, signed by the party claiming the lien, or his agent, 
and must state who holds the claim and upon what account accrued, &. 
These requisites of the statute cannot be supplied by parol evidence. The 
act is in derogation of the common law, and must be strictly complied 
with by every person who asserts a claim of right under it. 


Appeal from St. Louis Land Court. 


The following notice was proved to have been served upon 
the owner of the property : 
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“Mr. A. H. W. Beckman.—Sir: Please take notice, that 
we hold a claim amounting to four hundred and thirty-six 
66-100ths dollars, for materials furnished by us, under con- 
tract with Bascom & Wood, for altering and improving a 
three-story brick building situated upon the following de- 
scribed property in the city of St. Louis, to-wit [describing 
the property]: and that, unless our said demand is paid, we 
will in due time file our lien against said property. St. Louis, 
June 29, 1860.” 

Upon the above notice is endorsed the following: “I have 
this day delivered a copy of the within to A. H. W. Beck- 
man, personally. June 30, 1860.—Ezra Stansberry.” 

The court declared the law, applicable to the case to be 
as follows, to-wit : 

“The court holds that there is no sufficient proof in this 
case that plaintiffs*gave to the defendant Beckman the no- 
tice which is required by the 18th section of an act entitled 
‘An act for the better security of mechanics and others erect- 
ing buildings, and furnishing materials for the same, in the 
county of St. Louis.’ ”’ j 

And gave judgment in favor of the owner of the property. 


Kehr, for appellants. 


Appellants contend that they fully complied with the re- 
quirements of sec. 18 of the act of February 14, 1857—Sess. 
Acts 1857, p. 668. The only defect complained of is the 
absence of appellants’ signature to the notice given. 


I. Notice is defined to be, the making of something known 
that a person was, or might be, ignorant of. It is either act- 
ual—which is a direct notification, either verbal or written, 
to the person to be affected thereby—or constructive.— 
Whar. Law Dic. 

II. Sec. 18 does not speak of a written notice. A verbal 
notice, stating that the person giving it “holds a claim 
against such building, and setting forth the amount and from 
whom the same is due,” is sufficient.’ In 3 Phil. Ev. 588, 

~- 18—vVoL. XxxvVII. 
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it is said, “‘a parol notice is as effectual as one in writing, 
unless there is a stipulation for a written notice.” 

III. But, granting that the notice should he in writing, the 
notice given is sufficient. The section does not say that the 
notice “ shall be signed by the party, or any one by him there. 
to lawfully authorized.”” When the witness Stansberry gave 
to defendant Beckman a copy of Exhibit B., and said to him, 
“this is Schulenburg & Beeckeler’s notice to you,” that was 
sufficient. 

The rule in construing defective notices, is to inquire 
whether the party to be notified was misled by the defect, 
If not, then all the substantial purposes of justice have been 
complied with and the notice is good. 

It is not contended in this case that defendant Beckman 
was misled in any respect by the absence of appellant’s sig. 
nature to Exhibit B.—Bradley v, Covel, 4°Cow. 60. 


A. M. Gardner, for respondents. 


Any failure or omission on the part of the plaintiffs to 
meet the requirements of the statute, must and ought to be 
fatal to their right to recover, especially in so important a 
particular as the giving of a proper notice, by which alone 
their proposed lien could be fixed on defendant’s property— 
McCoy’s App., 37 Penn. St. R. 125 ; Bottomly v. Grace Ch., 
2 Cal. 90. 

The 18th section of the act required the appellants to give 
the defendant Beckman, the owner of the building, ten 
days’ notice before the filing of their lien, and provides what 
the notice shall contain. The court held that the proof was 
not sufficient to show that this notice had been given. The 
service of a mere memorandum, without a signature or any- 
thing on the paper itself to indicate whence it came, or to 
whose claim it was intended to apply, was, by the addition 
of parol evidence, attempted at the trial to be construed into 
a notice such as was required by the section of the statute in 
question. 
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I. The respondents contend that the signature of the 
plaintiffs was absolutely necessary to give effect or authority 
to the notice—Chit. Contr. 317; Selby v. Selby, 3 Meriv. 2. 

Il. Until the alleged notice was signed it was inchoate on- 
ly, and had no binding or legal existence—Perrin v. Chees- 
man, 6 Halsted, 174-7; Stokes v. Moore, 1 Cox Ch. Cas. 
919; Rob. on Fraud, 121; 2 Phil. Ev. 85. 

III. The notice must be strictly such as is required by the 
lien law—Thomas v. Barbour, 10 Md. 380; Beal v. Congr., 
etc., 1 E. D. Smith, 654. 

IV. Parol evidence was inadmissible to give character or 
efficiency to the alleged notice, even if the witness at the 
trial could have sworn positively, instead of giving his im- 
pressions merely, in the language of the record. Parol 
evidence is inadmissible to give validity to an instrument 
defective per se—5 La. 410; nor to add to a written instru- 
ment—5 Mo. 101. 


Hotmes, Judge, delivered the opinion of the court. 


The case depends upon the determination of the single 
question, whether the 18th section, concerning mechanics’ 
liens in the county of St. Louis (Laws of 1856-7, p. 670), 
requires the notice to be given by a sub-contractor, to be in 
writing, or whether a verbal notice may be sufficient. We 
think it must be a notice in writing. It is provided that the 
sub-contractor “ shall give ten days’ notice before the filing 
of the lien, as required by this act, to the owner, owners, or 
agent, or either of them, that he or they hold a claim against 
such building or improvement, setting forth the amount, and 
from whom the same is due.” 

It is not expressly said that the notice must be in writing ; 
but the general tenor, the object, and the policy of the act, 
and the nature of the thing, and especially the manifest and 
almost necessary import of the words “setting forth the 
amount, and from whom the same is due,” would seem to 
contemplate and imply a written notice. Any other con- 
struction would lead to great difficulties and uncertainties in 
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the practical operation of the act. It is presumed the prac. 
tice always has been to give a notice in writing. We must 
hold that such is the proper construction of this section. 

The notice which was given was a written paper, but no 
name was signed to it, nor did it state from whom it came, 
nor who held the claim. These were essential requisites to 
make a valid notice—1 E. D. Smith, 654. They cannot be 
supplied by evidence of verbal information to the same effect, 
If this could be done in reference to one particular, it could 
be done as to all, and the whole would be reduced to a mere- 
ly verbal notice. The act is in derogation of common law, 
and must be strictly complied with by every person who as- 
serts a claim of right under it. Where a written notice 
named one only of two persons who were joint defendants in 
an execution, it was held to be sufficiently explicit to render 
mistake impossible, and that it gave substantial information 
of all that was required in that particular case—Alexander 
v. Brown, 1 Pet. 683. But the same strictness was not requir- 
ed there as in these cases of mechanics’ liens, with regard to 
which the most rigid rules of construction have generally 
been adopted. It follows that the notice given was not suff- 
cient, and that the instruction given by the court was correct. 

Judgment affirmed. Judge Wagner concurs ; Judge Love- 
lace not sitting. 


State ex rel. JaMES H. Rosinson, Petitioner, v. ALOoNnz0 
THOMPSON, STATE AUDITOR, Respondent. 


Education— Officer.—By the terms of the Constitution, Art. V., § 8, all officers 
appointed by the Governor to fill a vacancy, unless otherwise provided by 
law, were to hold their offices until their successors were duly elected, or ap- 
pointed ,and qualified. By virtue of this provision, the Superintendent of 
Public Instruction was continued in office until his successor was appoint- 
ed or elected, and qualified. 


Knox & Smith, for petitioner. 


Krum, Decker § Krum, for respondent. 
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Petition for Mandamus. 


Houmes, Judge, delivered the opinion of the court. 


This was a petition for a mandamus upon the State Aud- 
itor, to require him to allow and draw his warrant on the 
State Treasurer for the amount of salary due the petitioner 
as Superintendent of Public Instruction, for the quarter end- 
ing April 1, 1866. 

The reason shown by the return of the respondent for re- 
fusing to allow this account was, that he supposed that the 
office of the petitioner had expired on the first day of Janu- 
ary, 1866, and consequently that he was not entitled to any 
salary for the quarter claimed, and that there was no law 
making an appropriation on which such warrant could be 
drawn. This view was based upon the construction which it 
was supposed ought tobe given to the act of the General As- 
sembly, approved February 20, 1865, creating that office. 


This view of the matter cannot be sustained. The first 
section of the act creates and establishes the office of Super- 
intendent of Public Instruction. No limit is prescribed to 
its duration. By the second section, the duties formerly 
belonging to the Superintendent of Public Schools were de- 
volved on this officer until the school laws should be revised 
by the Legislature. By the third section, the office is to be 
filled by appointment of the Governor, and the person to be 
appointed under the act was to hold his office until the first 
day of January, 1866. If nothing more had been done, the 
term of office of this person would have expired by limitation 
on that day, and the office established by the first section of 
the act would have become vacant. But the Constitution 
expressly ordained that, in the absence of any contrary pro- 
vision (that is, in this Constitution), all officers then appoint- 
ed should hold office during their official term, and until 
their successor should be duly elected, or appointed, and 
qualified. There is scarcely any room for doubt that this 
provision continued this officer in his office until his succes- 
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sor should be duly appointed and qualified. But for this 
provision, the office would have become vacant on the day 
limited ; and then it would have devolved on the Governor 
to fill the vacancy by appointment, under § 8 of Art. V. of 
the Constitution, as in a case not otherwise provided for by 
law. The office created by the act exists until the act is re. 
pealed. The expiration of the tenure of the first appointee 
could only create a vacancy. The appointment is to be by 
the Governor, and the salary was to be at the rate of three 
thousand dollars a year. These provisions remain in force 
until they are repealed; no limit is put upon their duration 
by the act itself. Until otherwise provided by law, the office 
could have been held at the will of the Governor. When 
the plaintiff’s successor was duly appointed and qualified, his 
term expired, and not before. We are of opinion that he 
was entitled to the salary. | 

A mandamus will be ordered. Judge Wagner concurs; 
Judge Lovelace absent. 


JacoB APPEL, Respondent, v. GusTAVE WOLTMANN AND CaRL 
EBENAU, Appellants. 


Payment—Tender—U. S. Treasury Notes.—A tender of payment made in U.S. 
treasury notes, declared by act of Congress to be a legal tender in payment 
of debts between individuals, is a good tender, although the contract to pay 
stipulate that the debt “shall be paid in the current gold coin of the United 
States in full tale or count, without regard to any legal tender that may be 
established or declared by any law of Congress.” As a legal medium of 
payment, there is no distinction between U. S. treasury notes made a legal 
tender and the gold coin of the United States. (See ante Riddlesbarger et 
al. v. McDaniel et al., 188; Henderson v. McPike, 35 Mo. 255.) 


Appeal from St. Louis Land Court. 


On the ist of September, 1859, Jacob Appel, the plaintiff, 
executed his deed conveying a parcel of land to Gustavus 
Woltmann in trust, to secure to Charles Ebenau the pay- 
ment of a promissory note for $2,000, payable three years 
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after date, and six interest notes for $100 each, payable one 
every six months. The interest notes were duly paid at ma- 
turity. On the 17th of June, 1862, before the maturity of 
the principal note, and after the passage of the act of Con- 
gress of February 16, 1862, known as the Legal Tender Act, 
the plaintiff and defendant Ebeneau made a contract in writ- 
ing as follows : 

“ Whereas, by deed of trust dated the first day of Septem- 
ber, 1859, recorded in the recorder’s office of St. Louis coun- 
ty, in book 226, p. 510, I conveyed unto Gustavus Woltmann, 
trustee of Carl Ebenau, the real estate in said deed describ- 
ed, in trust to secure the payment of the promissory note in 
said deed described ; and whereas I desire to procure an ex- 
tension of the time of payment of said note for the sum of 
two thousand dollars, due September 1, 1862, and said Carl 
Ebenau has agreed to extend the time for the payment of 
said note for the period of one year, upon the condition that 
said note and the interest thereon at the rate of ten per 
centum, to be paid September 1, 1863, shall be paid in the 
current gold coin of the United States, in full tale or count, 
without regard to any legal tender that may be establish- 
ed or declared by any law of Congress: Now therefore, 
in consideration of the premises, and of said extension, I do 
hereby bind myself, my heirs and assigns, and for them do 
covenant that said land as a security described in said deed 
of trust shall be subject to the terms of the covenant to pay 
said note, and all interest thereon, in the current gold coin 
of the United States; that I will pay said note and all inter- 
est thereon, in said gold coin of the United States, in full 
tale, to the said Carl Ebenau, his representatives and assigns. 
And for the full performance of this covenant, I do hereby 
affect and bind said land and all claiming the same by, 
through or under me. Witness my hand and seal, this sev- 
enteenth day of June, eighteen hundred and sixty two.— 
Jakob Appel. [Seal.]” 


On the 11th of September, 1863, the defendant Ebenau, at 
the request of the plaintiff, agreed to forbear the collection 
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of the debt, then due, for one year, in consideration of which 
the plaintiff agreed to pay interest on the amount at the rat 
of ten per cent. per annum, payable semi-annually. In pir. 
suance of this agreement, the plaintiff paid the semi-annual 
interest due on the 1st of March, 1864. On the 14th day of 
March, 1864, nearly six months before the expiration of the 
second extension, the plaintiff tendered to the agent of Eb. 
enau the amount then accrued, in United States treasury 
notes (commonly called legal tender notes, or greenbacks), 
The defendant Ebenau refused to accept the money, stating 
that the debt was not due; that he did not demand it, or re. 
quire its payment; that he had no intention to foreclose the 
mortgage ; that the debt was payable in gold coin; and de. 
clared his readiness to grant further extension and forbear. 
ance at the expiration of the time granted, if desired by 
plaintiff. On the 18th of March, 1864, the debtor, Appel, 
commenced this action, stating that the debt was due on the 
14th of March; that he tendered. payment, which was refus- 
ed; and asks that the defendant Ebenau be forever enjoined 
from enforcing his deed of trust; that he be compelled to 
surrender the note held by him; that the deed of trust be 
cancelled and released, and the debt be discharged. Plain- 
tiff brought the amount tendered into court. The defend. 
ants in their answer set forth the facts above stated. Plain- 
tiff admitted that the facts as stated in the answer were true. 
The court found that the debt was due on the 14th of March, 
1864; that payment was duly tendered. No mention was 
made in the decree of the contracts of forbearance and the 
agreement to pay in gold; and the court granted the prayer 
of the petitioner. The defendant Ebenau filed his motion 
for rehearing, and for a new trial; which was overruled. 


Krum, Decker & Krum, for appellants. 


On behalf of appellants, it is submitted : 

‘I. The plaintiff tendered payment before maturity of the 
debt. The contracts of forbearance entered into between 
plaintiff and Ebenau were valid, being made for a valuable 
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consideration—Boyd v. Frieze, 5 Gray, 553; 34 Penn. 60; 
9 Vt. 233; 3 Watts & S. 445; 2 Shep. 1388; Wright, 434; 
33 Miss. 389. 

a. The first contract of forbearance was supported by two 
considerations, to-wit, the payment of the debt in gold coin, 
and the payment of interest at ten per cent.—neither of 
which could have been demanded but for that agreement. 
After maturity, the principal note bore only six per cent. 
interest. ; 

b. The second agreement continued the operation of the 
first contract for another year; was fully supported by the 
consideration in the first contract, and was supported inde- 
pendently and made valid by an additional consideration, to- 
wit, the payment of interest at ten per cent. in semi-annual 
instalments. 

II. A contract of forbearance, although it cannot be set up 
by the debtor as a defence against the creditor’s action for 
the debt, can be enforced by either party to the contract, 
either by an action at law to recover damages for the breach 
of the contract, or by proceedings in equity to restrain the 
collection of the debt—Atwood v. Lewis, 6 Mo. 392; Bircher 
v. Payne, 7 Mo. 462; Garnier v. Papin, 80 Mo. 248; Bridge 
et als. v. Tierman, 36 Mo. 4389. 

IV. Admitting for the sake of argument, that, at the time 
of the tender, the debt was due, the tender was not suffi- 
cient in law. The contract to pay in gold coin of the United 
States, in full tale or count, was valid in law. 


Taussig, for respondent. 


I. That Congress has power to make the treasury notes 
legal tender in payment of debts, and that therefore all con- 
tracts to pay in gold coin of the United States, whether made 
before or after the act of Congress, are satisfied by a tender 
of treasury notes; that the courts cannot recognize a gold 
dollar as more valuable than a paper dollar ; these questions 
have been decided in the affirmative by all judicial tribunals 
in the States, wherever they have arisen, either directly or 
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indirectly, and have never been denied by any judicial triby. 
nal in this country. In New York—Hague v. Powers, 39 
Barb. 485; 27 N. Y. 400. Iowa—Warnibold v. Schlicting, 
16 Iowa, 243; Troutman v. Gowing, 16 Iowa, 415. India. 
na—Theyer v. Hedges, 23 Ind. 141 (overruling same case, 
22 Ind. 283). Penn.—Schoenberger v. Watts, 10 Am. |, 
R. 553. Mass.—Wood v. Bullens, 6 Allen, 518. Missourir 
Henderson v. McPike, 35 Mo. 255; Riddlesbarger et al, y, 
McDaniel, ante 138. Any different decision in this State 
would destroy, at least impair, our commercial relations with 
other States. 

II. The only other matter left in the answer is, whether 
the second verbal agreement by Ebenau to extend the time 
of payment of the $2,000 note, for one year from the 1st of 
September, 1863, is an equitable or legal defence to this 
action. ; 

Respondent takes two grounds in respect to this agree. 
ment: 

a. It is without consideration, and therefore nudum pac. 
tum. Appel neither paid, nor agreed to pay, anything for 
the forbearance or extension. The note, on its face, bears 
ten per cent., and that is precisely the interest Ebenau would 
receive, in any event, if he forbore the collection of the note, 
Hence Appel agreed to nothing, neither expressly, nor by im- 
plication. 

b. The alleged agreement to extend payment for one year 
is no defence to any suit or proceeding to collect the note— 
Atwood v. Lewis, 6 Mo. 392; Bircher v. Payne, 7 Mo. 462; 
Garnier v. Papin, 30 Mo. 248, and re-affirmed in Bridge et 
als. v. Tierman, 36 Mo. 439; 2 Sandf. 47. 


Wacner, Judge, delivered the opinion of the court. 


There are but two questions presented by the record 
which demand our consideration. The first is, whether the 
plaintiff tendered payment before the maturity of the debt; 
and this depends upon the question whether the second 
agreement for forbearance, entered into between plaintiff and 
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Ebenau, was valid, and operated as an estoppel, so as to pre- 
yent the bringing of an action whilst it was in force. As to 
the first contract made in writing, extending the time of pay- 
ment for one year, there is no dispute. The second agree- 
ment was merely verbal, and professed to give an extension 
in consideration of the obligor paying ten per cent. interest. 
It is contended that the note bore ten per cent. interest by 
its terms, and therefore the agreement was nudum pactum 
and invalid. The note is not copied in the transcript, and 
we have no means of ascertaining what rate of interest was 
expressed on its face. That ten per cent. was to be paid up 
to the time of its maturity, is sufficiently evinced by the sep- 
arate interest notes which were given and paid; but whether 
any particular rate was specified after it became past due, 
does not appear. The bill of exceptions being thus defective, 
and the court having found that the debt was due when the 
tender was made, we are bound to presume that the decision 
was correct. 

The next question is as to the sufficiency of the tender, it 
having been made in United States legal tender treasury 
notes. The contract provides that the note and the interest 
thereon “shall be paid in the current gold coin of the United 
States, in full tale or count, without regard to any legal ten- 
der that may be established or declared by any law of Con- 
gress.” ® 

In construing a contract, the first great principle is to ar- 
rive at the intention of the parties. The words are, that the 
debt shall be paid in current gold coin of the United States, 
in full count. It is not a contract to be paid in bullion, or 
inso many pounds or ounces of gold, but in a certain number 
of dollars, current coin. It is clear that the transaction does 
not regard gold as a commodity, but as money. Before the 
passage of the law of Congress, the words would have been 
superfluous, because the creditor would have had the legal 
right to demand the payment of his debt in gold coin. But. 
by law Congress has made treasury notes of like legal value 
with gold, and declared they should be legal tenders in satis- 
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faction of private debts. As a legal medium, then, there cap 
be no distinction taken between them and gold. Had the 
contract called for payment in United States legal tende 
treasury notes, can there be any doubt as to the right of the 
debtor to discharge it by paying gold? Surely not, because 
gold is a legal tender, made so by law. If, then, a contrag 
stipulating for the payment of treasury notes can be satisfied 
by the tender and payment of gold, will not the converse of 
the proposition equally hold true, and permit a contract pay. 
able in gold to be discharged and satisfied by legal tender 
treasury notes? . They are both alike legal tenders, and of 
equal value by law; they are both placed upon the same 
basis, and no line of discrimination can be drawn between 
them. The law of Congress authorizing the issue of treasury 
notes being constitutional and binding, there is no escape 
from this conclusion. Where suit is brought on a contract 
payable in specific chattels, the judgment of the court is not 
for payment of the articles in kind, but for the damages 
which have resulted to the creditor in consequence of the 
breach of contract, and this judgment can be paid off and 
satisfied in whatever money the law has clothed with the at 
tributes of legal tender. Now suppose the creditor here had 
sued on his note, and come into a court of law to enforce its 
collection, the court would not have rendered judgment pay- 
abje in gold, but simply for so many dollars found due him 
when his demand was liquidated, and the debtor would u- 
questionably have had the right to pay off and discharge the 
judgment with either gold, silver, or treasury notes; for they 
are all legal tenders, and, in legal estimation, possess the 
same value. 

It is a notorious fact, which has passed into the history of 
the country, that, for purposes of trade and in commercial 
transactions, there is a difference made between treasury 
notes and specie coin; but, whatever fluctuations there may 
be arising from extraneous causes, the debtor’s right to pay 
in whatever medium he chooses cannot be affected. In at- 
ministering the law, gold and treasury notes must be consié- 
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ered as equal, and no difference or discrimination can be 


allowed. 
Judgment affirmed. Judge Holmes concurs; Judge Love- 


lace absent. 


WitutaM RENSHAW, JR., Respondent, v. Martua A. WILLS, 
Appellant. 


1, Equity—Trust—Note—Description of Payee.—Where the payee holds a note 
or instrument in fiduciary capacity, and the purchaser or endorsee has 
notice of the fact, and also that the trustee is committing a breach of faith, 
the purchaser will not be protected. , 

9. Trust—Notice—Equity.— Where a note executed by the purchaser at a par- 
tition sale to “J. S., sheriff,” was secured by a deed of trust upon the prop- 
erty sold, if the deed of trust show the consideration of the note, and the 
endorsee of the sheriff purchasing the note received also the deed of trust 
which showed the consideration for the note, or knew of the deed when he 
purchased the note, he will be held to have notice of the fiduciary character 
of the sheriff, and will not be considered as a holder in good faith. The 
sheriff in taking the note is a trustee executing a trust devolved upon him 
by law. 


Appeal from St. Louis Court of Common Pleas. 


Sharp & Broadhead, for appellant. 


I. That the sheriff is trustee of this fund ; that he held the 
note taken for the purchase money of the land, subject to the 
order of the court; that having been ordered to take a note 
for the deferred payment, he has no other authority than to 
collect the money and pay it over, under the order of the 
court: he could not sell the note. 

Il. That if the plaintiff discounted the note with a know 
ledge of the fact that the sheriff held it in the capacity of 
trustee, he becomes a party to the illegal act of the sheriff, 
and acquires no title to the note. 

First—The sheriff was not the owner of the note; he was 
acting in a public capacity, selling the land belonging to oth- 
er parties—R. C. 1855, p. 1116, § 85. By this section of the 
partition law, the sheriff is required to take notes or bonds 
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for the purchase money, collect and pay over the same accord. 
ing to the order of the court, &c. And by sec. 87, if the salg 
is made and the business not completed, he may collect ang 
pay over the money, and make the deed in the same manner 
as if he continued to be sheriff, unless the court shall by op. 
der direct the business to be transferred to the next sheriff, 
showing that the court has control of the whole matter in the 
hands of the sheriff—Ranney v. Brooks, 20 Mo. 106. 

Second—The plaintiff saw that the note was given to Cas. 
tello as sheriff, and that he endorsed it as sheriff, and also in 
his individual capacity as James Castello. This was conclu 
sive evidence that the note was given to and held by Castello 
as sheriff. The sheriff, as such, has no authority to sell a 
note; this the purchaser must have known. 

If the transferee of a bill knows that the transferer has no 
right to pass the bill, he can acquire no property in it. If 
plaintiff endorsed bills to A. B. or order, for account of plain- 
tiff, and A. B. pledged the bills with defendant for his pri- 
vate debt; held, that defendant took them with notice that 
they did not belong to A. B.—Byl. Bills, 122; 9 Paige, 51- 
60. This principle seems to be well settled. But the plain. 
tiff relies doubtless upon the decision of this court in the 
case of Powell v. Morrison, 35 Mo. 244. 

It is proved plainly that Castello was an officer of the lav, 
and that the note was given to him as such. 

The suit of Powell v. Morrison was a suit to recover back 
money already paid ; this is a defence made by one of the 
distributees against a suit brought for the recovery of money, 
a part of which, at least, and perhaps the whole, be longs 
to her. 

This may be a hard case on the plaintiff, who has paid his 
money for the note; but it would be equally hard on the de 
fendant should she lose it, when she has been guilty of no 
negligence. In the case of Hertell v. Bogert, 9 Paige, 60, the 
court, in a similar case, says, that “‘ where one of two inne 
cent parties must suffer by the wrongful act of a third party, 
the one who, by his negligence, has enabled such third party 
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to do the injury, must himself bear the loss occasioned there- 
by.” Here, as in that case, the plaintiff must have known 
that the sheriff had no power to sell; he enabled the sheriff 
to commit a breach of trust and a violation of the law, and 
he must suffer the consequences of his own negligence. 


Krum, Decker & Krum, for respondent. 


I. The court below properly refused the instruction asked 
by the defendant. 

a. The sheriff was the legal holder of the note in question, 
and had an indisputable right to transfer or assign it by en- 
dorsement and delivery. The word “ sheriff,’ on the face 
and back of the note, was merely descriptio persone. It did 
not limit the property of the sheriff, and conveyed no notice 
to the plaintiff of equities in favor of third persons—Freeman 
et al. v. Camden et al., 7 Mo. 298; Bryant v. Durkee, 9 Mo. 
169; Jeffries v. McLean’s Exec’r, 42 Mo. 588; Thornton v. 
Rankin, 19 Mo. 193; Trumbull v. Freret, 5 Martin, La., N. 
§., 703; Powell v. Morrison et al., 85 Mo. 244. 

b. There was no notice of equities attached to the note 
brought home to the plaintiff, so as to have put him upon in- 
quiry. He obtained the note through a broker, in the usual 
course of business. The deed of trust was not transferred to 
him until after he had purchased the note. The purchase 
was in good faith and for value—Goodman v. Simonds, 20 
How. 343, 367-8. 

c. Even if the plaintiff knew that the note in question was 
given in part payment for land sold in partition in which 
defendant was interested, this fact alone cannot prevent his 
recovery. He did not know to what use the proceeds of the 
note would be appropriated by Castello. His knowledge of 
Castello’s position as trustee did not of itself amount to 
notice of equities attached to the note. He could only be 
affected by equities attached to the instrument of which he 
had notice at the time of the assignment—Gullett v. Hay et 
al., 15 Mo. 899; Powell v. Morrison et al., 35 Mo. 244. 
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WaGner, Judge, delivered the opinion of the court. 


Plaintiff instituted suit against defendant on a negotiable 
promissory note made by defendant, payable to the order of 
James Castello, sheriff, for the sum of eighteen hundred and 
fifty-six dollars twenty-five cents, due two years after date, 
and endorsed by Castello before maturity to plaintiff. 


The defendant in her answer alleged, that, in a certain 
proceeding in partition, wherein she was one of the parties, 
by the decree of the court, thesaid James Castello, then sher. 
iff of St. Louis county, was ordered, adjudged and required 
to sell the real estate in the partition suit mentioned and de. | 
scribed, according to law, and upon the following terms, 
to-wit: one third of the purchase money to be paid in cash, 
one third in one year, and one third in two years from the 
date of said sale; the deferred payments to bear interest at 
the rate of six per cent. per annum, and to be secured by 
notes and deed of trust on the property. That, in pursuance 
of said order of sale, the said Castello, as sheriff, proceeded 
to sell the property on the terms required by the order, and 
took notes from the purchasers secured by deeds of trust on 
the property for the deferred payments. That a part of the 
real estate so sold was purchased by the defendant, and for the 
deferred payments she executed her notes to the said James 
Castello as sheriff, and gave her deed of trust on the proper- 
ty to secure the payment of the same ; that the note for the 
last payment is the same note sued on this case; and that 
when Castello assigned and delivered the note to the plain- 
tiff, he delivered also the trust deed; and that when said 
note and deed of trust were so assigned and delivered to 
plaintiff, the plaintiff had full knowledge of the fact that the 
note was gived to Castello as sheriff, and that the said note 
was given for the purchase money, in part, of the tract of 
land sold in partition: under the order of court. Defendant 
further averred, that Castello had never accounted as sheriff 
for the proceeds of the note, if any, he received from the 
plaintiff; that his term of office had expired, and that he was 
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insolvent ; that the plaintiff obtained the note in fraud of 
the rights of the distributees in the partition suit, of whom 
defendant was one, and, by collusion with Castello, with in- 
tent to defraud the distributees out of their rights to the said 
purchase money. The answer then asked that the other dis- 
tributees might be made parties, so that there could be a full 
and final adjustment of all the matters in controversy. 

It appears from the evidence that Castello, while still sher- 
iff of St. Louis county,-and before the note became due, en- 
dorsed the same and delivered it, together with the deed of 
trust, to one of his deputies, requesting him to place it in the 
hands of a street broker tosell. The deputy placed the note 
and deed of trust in the hands of one Hunt for that purpose. 
Hunt testified that the deputy sheriff under Castello placed 
in his hands the note sued on and the deed of trust made to 
secure it; that he was a note broker, and the note was placed 
in his hands for sale; that he showed plaintiff the note ; that 
the endorsements ‘ James Castello, sheriff,” and “ James Cas- 
tello,” were both on the note at the time he offered it to plain- 
tiff for sale; that plaintiff bought the note, and he paid the 
money over to Castello; that he never left the deed of trust 
with plaintiff until after he got the money for the note from 
him; plaintiff said the maker of the note was good. 

Castello’s insolvency was then proved, and the proceedings 
and decree of the court in the matter of the partition were 

‘then given in evidence, as also the deed of trust; whereupon 
the defendant asked the following declarations of law: 

“1. If the note was taken by the sheriff Castello for the 
sale in partition of a tract of land under decree of the St. 
Louis Land Court, made by him as sheriff of St. Louis coun- 
ty, for the benefit of the parties mentioned in the answer in 
this cause, or any of them, he held the same as trustee for 
said parties, and he has no right to sell said note. ° 

“2. And if the court finds from the evidence, that before 
the note was purchased by plaintiff, he saw and had know- 
ledge of said note and the endorsements thereon, and of the 
deed of trust in evidence, then he cannot recover herein.” 

14—VoL. XXXVIII. 
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The court refused to give the above declarations, and ren. 
dered judgment for the plaintiff. 

A similar question to the one presented in this case was 
before this court in Powell v. Morrison et al., 85 Mo. 244; 
and it was there held that the word “sheriff” after the name 
of the payee of a promissory note was merely descriptive of 
the person of the payee and endorser; and that the endorsee 
of such a note, who took it in good faith, for a valuable con. 
sideration, before its maturity, was not chargeable with no- 
tice of a trust by means of such description. There was also 
a deed of trust to secure the deferred payments given in that 
case, but from the report it is not shown whether the endorsee 
had actual notice of it or not. The decision is placed strictly 
and exclusively on the ground of descriptio persona. There 
are many authorities holding that the words agent, trustee, 
guardian, executor, administrator, &c., annexed to the name 
of the payee, are merely descriptive, and that a sale, endorse- 
ment and delivery of the instrument by the payee in the note 
containing the designation will confer a good title. But 
where the payee holds the note or instrument in a fiduciary 
‘capacity, and the purchaser or endorsce has notice of the fact, 
and also that the trustee in the sale is committing a breach 
of faith, will he be protected? Certainly not.. 

But the main question is, what will be considered notice, 
or sufficient to put the party on inquiry. By the Revised 
Statutes, in cases of partition, the sheriff acts for all the par- 
ties on sale of the property. It is made his duty to take the 
notes and bonds for the purchase money, collect and pay over 
the same according to the order of the court, and make a deed 
to the purchaser—R. C. 1855, p. 1116, § 35. He acts by 
erder of the court and for the parties. He is a trustee, ex- 
eeuting a trust devolved upon him by law. It is true, the 
instrument here declared on is in the nature of commercial 
paper; it is a negotiable promissory note, having by the stat- 
ute the force and character of an inland bill of exchange. 
And it is the well settled doctrine that a bona fide holder 
of a negotiable instrument for a valuable consideration, with- 
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out notice of facts which impeach its validity between the 
antecedent parties, if he takes it under an endorsement made 
before the same becomes due, holds the title unaffected by 
these facts, and may recover thereon, although, as between the 
antecedent parties, the transaction may be without any legal 
validity Swift v. Tyson, 16 Pet. 1. But this rule is confined 
to bona fide or innocent purchasers, and not to persons hay- 
ing knowledge of infirmities or equities which attached to the 
instrument at the time they negotiated for it. And the ques- 
tion whether they had such knowledge or not, is a question 
of fact to be submitted to the jury for their determination ; 
and if the jury find they were impressed with notice at the 
time of the transfer, then they cannot recover. 

In the case of Evans v. Kymer, 1 Barn. & Ad. 528, a bi! 
was drawn by Nevett,and accepted by Evans, for the ptirpose 
of being discounted, and having the proceeds applied in the 
payment of other bills accepted by Evans; but the other bills, 
before they became due, were paid by Evans, who directed 
Nevett to hold the first mentioned bill for his ( Evans’) use, 
and not to part with it without his authority. Nevett, how- 
ever, for his own purposes, endorsed the bill to Gore & Co. 
for a valuable consideration, who had notice of the fact that 
it belonged to Evans, and that Nevett had no authority to 
part with it. The Court of King’s Bench decided that the 
property in the bill was in Evans, the acceptor. Where a 
party held a note on a guardian, and purchased a mule and 
some plank of the guardian, and it was agreed that it should 
go in satisfaction of the note, but the guardian subsequently 
refused to apply the articles as'a credit on the note, and 
brought suit on the same, it was held that such an applica- 
tion of the ward’s money would have been a wilful misappli- 
tion of the trust fund, and would have involved both parties 
in adirect breach of trust, and neither could enforce the 
agreement. All parties who are concerned in the transaction, 
with notice, are equally liable in breaches of trust—Lancas- 
ter v. Allen, 1 Head, 326; Wilson v. Moore, 1 Myl. & Keen, 
127. The facts in this case do not call for a decision as to 
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whether a nete given to an officer, with the word “ sheriff” 
annexed to his name, is such an instrument as will, on its 
face, apprise the purchaser that the officer holds it as trustee 
for the use of beneficiaries. The answer does not rely Upon 
this alone, but alleges additional notice by means of the deed 
of trust. And it isattempted by evidence to show that plain. 
tiff knew of the deed of trust when he purchased the note, 
This brings the case within the principle of the decision in 
Ranney v. Brooks, 20 Mo. 105. There the note expressed 
on its face to be given to John P. Edinger, sheriff of Cape 
Girardeau county, for the purchase of a tract of land sold to 
make partition. Judge Ryland, in delivering the opinion of 
the court, said: “ The bond on which this action is prose- 
cuted shows on its face that it was executed to John P. Rd. 
inger, and by him received in his character as sheriff of Cape 
Girardeau county. The promise is to pay to John P. Edin- 
ger, sheriff of Cape Girardeau county, Missouri, the sum of 
two liundred and seventy dollars, for value received, in the 
purchase of a tract of land sold to make partition thereof 
amongst the heirs of Joseph Whitney, deceased. This phra- 
seology will necessarily show that the bond is not the indi- 
-vidual property of Edinger. it is not given to John P. Ké- - 
inger, sheriff, stopping at that description; but it goes fur. 
ther—calls him sheriffof Cape Girardeau county, Missouri— 
says itis for a tract of land sold (that is, by him, as such 
sheriff) to make partition amongst the heirs of Whitney, de- 
ceased.” And it was held that the endorsee of the sheriff 
could not recover. The deed of trust showed most clearly 
the consideration for which the note was given; it accompa 
nied the note, and was just as efficient and potent to impart 
notice to all those who saw it, or to whom it was delivered, 
as if the terms had been written on the face of, or been em- 
bodied in, the note. 

]f the plaintiff knew of the deed of trust when he pur- 
chased the note, he cannot plead want of knowledge. 

Reversed and remanded. Judge Holmes concurs ; Judge 
Lovelace absent. 
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Asa N. OVERALL, ADM’R OF Mary Payne, DEC’D, Respondent, 
y. VESPASIAN ELLis, Wm. M. Lyon, anp JoHN MacuiRe, 
Appellants. 


1. Supreme Court—E fect of Decision.—Where a case has been decided by the 
supreme Court, and is again taken up by appeal or writ of error, only such 
questions will be noticed as were not determined in the previous decision. 
Whatever was passed upon will be deemed res adjudicata, and no longer 
open to dispute. (See S. C. 82 Mo. 322.*) 

9, Husband and Wife—Marriage Contract.— Where a marriage contract is made 
between parties upon a sufficient consideration, reserving to the wife all her 
separate property as if she were a feme sole, the principles of the common 
law as to the rights of the parties are inapplicable. ; 


Appeal from St. Louis Court of Common Pleas. 


Krum, Decker & Krum, for appellants. 
Hill § Jewett, for respondent. 


Waener, Judge, delivered the opinion of the court. 


A clear and concise statement of the facts in this case will 
be found reported in 82 Mo. 822, where it was held that the 
respondent, having the legal title, had the right to collect the 
notes and foreclose the mortgage given to secure their pay- 
ment, and that the liability of the respondent to account 
to the assignee in bankruptcy did not affect the right of the 
plaintiff in this suit. The appellants again raise the same 
point, and insist that the evidence of the proceedings and de- 
cree in bankruptcy in the matter of Thomas J. Payne should 
have been admitted, and that the rights of the assignee in 
bankruptcy are a bar to respondent’s recovering in this 
action. 

When a case has been decided in this court, and again 
comes here on appeal or by writ of error, only such questions 
will be noticed as were not determined in the previous de- 
cision; whatever was passed upon will be deemed res adju- 
dicata, and no longer open to dispute or further controversy. 





* See Chambers’ Adm’r v. Smith’s Adm’r, 80 Mo. 157; Roberts v. Coop- 
er, 20 How. 467. 
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Several questions are presented in regard to the exclusion 
of evidence, but, as the evidence has not been preserved jp 
the bill of exceptions, nor sent here with the transcript of the 
record, we can take no notice of them. The marriage con. 
tract entered into prior to the solemnization of the marriage 
between Thomas J. Payne and Mary Jones, vested all the 
property of Mary, both real and personal, in her during het 
coverture in like manner as if she had been sole. It extended 
to choses in action, and included the notes and mortgage in. 
volved in this controversy. There is no evidence that Payne 
ever had them in his possession otherwise than as Mary’s 
agent or trustee, which privilege he possessed in strict accord- 
ance with the contract. Had there been no contract, and the 
notes had been reduced to possession, they would have been 
his by virtue of the marital relation. But here was a contract 
in express terms, founded upon a sufficient consideration, re- 
serving to the wife all her separate property, which abrogated 
and rendered entirely inapplicable the principle of law con- 
tended for by appellants. 

The main ground of defence alleged in the answer was, 
that the notes had been paid and the mortgage satisfied. 
There was an entire absence of proof to sustain the allega- 
tion. The instructions of the court were correct and unob- 
jectionable, and it is obvious that no error. has been com- 
mitted. . 

Judgment affirmed. Judge Holmes concurs; Judge Love- 
lace absent. 


Rourus P. Watt e¢ al., Respondents, v. WILLIAM L. Huss et 
al., Appellants. 


Arbitration — Submission —Oath.—An agreement in writing to submit matters | 
in dispute to arbitrators, is a submission within the statute, although there 
be no clause authorizing the Circuit Court to enter a judgment upon the 
award. The neglect of the arbitrators to take the oath prescribed by the 
statute renders their award invalid. (Toler v. Hayden, 18 Mo. 3899, af 
firmed.) 
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Appeal from St. Louis Court of Common Pleas. 


Davis, Evans § Davis, for appellants. 


The arbitrators ought to have been sworn before hearing 
the evidence touching the matters in controversy ; and be- 
cause they were not so sworn, the award is void, or at least 
voidable—R. C. 1855, ch. 7, § 8, p. 194; Toler v. Hayden, 18 
Mo. 899; Garret v. Macey et al., 10 Mo. 161. The case of 
Hamlin v. Duke, 28 Mo. 166, does not militate against the 
above doctrine, nor does the case of Pearce v. McIntyre, 19 
Mo. 428. 


Knight, for respondents. 


It was unnecessary that the arbitrators should be sworn. 
This is not a statutory award. It is good as a common law 
award—French v. New, 20 Barb. 481; Howard v. Saxton, 1 
Denio, 440; Howard v. Saxton, 4 Comst., N. Y., 157; Pur- 
dy v. Delevan, 1 Cains, 303-14. 

Unless the submission provides for a summary judgment, 
or otherwise refers to the statute, it will not be held to be a 
statutory award—Kingston v. Kincaid, 1 Wash. (C. C.) R. 
448; Finley v. Finley, 11 Mo. 624. 

Irregularities are waived unless objected to by the parties 
at the time—24 Wend. 258; 2N. Y. Leg. Ob. 389; 10 Johns. 
143; Caldwell Arbitration, 208 et seq. 

Common law awards have been fully sustained by this 
court, even to the extent of holding verbal submissions and 
awards valid—Hamlin v. Duke, 28 Mo. 166; Pearce v. Mc- 
Intyre, 29 Mo. 423; 11 Mo. 624. 

The case of Currier v. Lowe, 32 Mo. 203, is conclusive on 
this point. 


Wacner, Judge, delivered the opinion of the court. 


This was a suit brought by the respondents against the ap- 
pellants, on an award made by John W. Luke and John J. 
Roe, to whom the matters and differences in controversy be- 
tween the parties had been submitted as arbitrators. The 
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submission was in writting, and the arbitrators proceeded to 
hear and examine the testimony in the cause, and to make 
out their written award; but they were not sworn. No pro- 
vision was made by the parties in the submission for entering 
up a judgment of court on the award in pursuance of the 
statute. The court below rendered judgment for the re. 
spondents for the full amount of the award, the appellants 
resisting it mainly on the ground that the arbitrators were 
not sworn. The respondents evidently proceeded on the ideg 
that this was a common law and not a statutory submission, 
and that it was not necessary that an oath should be admin. 
istered to the administrators. By the common law, when the 
subject matter is such that a parol agreement between the 
parties would be valid, a verbal submission and award will be 
binding on them—Hamlin v. Duke, 28 Mo. 166, citing Cald- 
well on Arb, But a submission to arbitrators in writing is 
a submission within the statute, although there is no clause 
authorizing or empowering a Circuit Court judgment to be 
entered on the award—Bridgman v. Bridgman, 23 Mo. 272, 


The third section of our statute concerning arbitrators is 
an exact copy of the fourth section of the New York revised 
statute on the same subject, which enacts that, “‘ before pro- 
ceeding to hear any testimony, the arbitrators shall be sworn 
faithfully and fairly to hear and examine the matters in con- 
troversy, and to make a just award according to the best of 
their understanding.” 

Under this section, the New York Court of Appeals has 
held that the statute has not changed the common law rule; 
that arbitrators were judges selected by the parties, and that 
by the common law they could act judicially without being 
sworn; that the oath prescribed to be administered in such 
cases was not a prerequisite to jurisdiction, and that its omis- 
sion, if not waived, was a mere irregularity—Howard v. Sax- 
ton, 4 Comst. 157. | 

But this court has decided differently, holding that the 
neglect of the arbitrators to be sworn was such a fatal omis- 
sion that the award rendered by them would be invalid— 
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Toler v. Hayden, 18 Mo. 399. We feel bound to follow the 
decisions of our own court; besides, we consider it the better 
doctrine. Arbitrators act ina judicial capacity, and the same 
reasons exist for their complying with the requisitions of the 
statute that exist in the case of other judicial officers. As 
this is decisive of the cause, it will be unnecessary to notice 
the other errors assigned. 

Reversed and remanded. Judge Holmes concurs; Judge 
Lovelace absent. | 











Janz E. CHAPPELL, Respondent, v. THoMas ALLEN, TERRE 
Haute, ALTON AND St. Louis RaiLroaD COMPANY, AND 
Josuua H. ALEXANDER, Appellants. 






1, Mortgage—Deed of Trust—Debt.—Where notes are given secured by a deed 
of trust or mortgage, the assignment of any of the notes is an equitable as- 
signment of the security in the same proportion. 






2. Notes—Equities.—A party receiving notes after they are past due, is put 
upon inquiry, and will be considered as having taken them with full notice 
of all the infirmities or equities which attach to them. 






8. Practice—Instructions.—Instructions should be predicated on the whole tes- 
timony,and when they have a tendency to restrict the consideration of the 
jury to isolated facts, to the exclusion of other facts which are before them 
in evidence, it is not only a misdirection but an infringement on the prov- 
ince of the triers of the facts. 

4, Mortgage—Entry of Satisfaction.—The entry of satisfaction of the debt made 
upon the margin of the record of a mortgage or deed of trust, in pursuance 
of the provisions of the statute, is in law evidence to show that the note or 
debt, upon which the mortgage or deed of trust is founded, has been paid ; 
and the acknowledgment must be rebutted by evidence. 











5. Partnership— Dissolution.—After the dissolution of a partnership, one part- 
ner may endorse the notes and bills of the firm in liquidation to settle up 
the partnership business; but he cannot, without the consent of his co-part- 
ners, make such endorsement to pay a private debt of his own, or in the 
transaction of business wholly unconnected with the partnership affairs. 







6. Witness—Assignor.—An assignor of a note or chose in action is not a com- 
petent witness to prove facts occurring prior to the assignment.* 










* This rule is changed by the Rev. Stat. 1866, ch. 144. 
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Appeal from St. Louis Court of Common Pleas, 


The plaintiff sued as endorsee of several promissory notes, 
executed by the Terre Haute, Alton and St. Louis Railroad 
Company as makers, and endorsed by Valentine & Co. (a firm 
composed of Charles H. Valentine, J. S. Dunlap and J. § 
Alexander ) and Thomas Allen ; one for $2,176.18, dated No. 
vember 18, 1857, to order of Thomas Allen, payable at ning 
months; one for $2,120.76, at twelve months, to the order 
of Allen, and endorsed by him and Valentine & Co.; one for 
$2,277.84, at fifteen months, to order of Allen, ondonall in 
the same order; and one for $1,625.60, dated May 21, 1858 
to order of Allen, and endorsed in the same manner. 


Allen answered, pleading that the notes were executed by 
the Terre Haute, Alton and St. Louis Railroad Company for 
the accommodation of the payees, Valentine & Co., and were 
endorsed by him also for accommodation of payees, to enable 
the payees to raise money to pay a debt they owed the ma 


kers; that the notes were delivered to the plaintiff by said Al 
exander, one of the firm of Valentine & Co., after they were 
past due and protested; that at the maturity of the notes 
Valentine & Co. owed the railroad company more than the 
sum due upon the notes; that Valentine & Co. agreed aud 
promised to pay the notes; and that Allen had himself paid 
the amount of the notes to the parties holding them. 


The suit was dismissed as to Valentine, and judyment by 
default rendered against the railroad company and J. H. Al 
exander. 

At the trial, the plaintiff presented the notes and onde 
ments, and rested. 


The defendant gave in evidence a deed of trust, dated De 
cember 30, 1857, made by the Valentine Freight Expres 
Company, a corporation owned by Valentine & Co., convey- 
ing to S. Copp, trustee, all the property of the company, &., 
conditioned, that as Thomas Allen had endorsed notes and 
bills for the maker, and promised to endorse renewals thereof, 
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the said deed was to secure the payment of said notes and 
pills, and secure said Allen from all loss and damage from 
his said endorsements. The deed proceeded to specify the 
paper which Allen had endorsed and from which he was to 
be secured, and, among others, mentioned the note for $2,- 
176.18, the note for $2,274.34, and a note for $2,125.60—the 
two first named being the notes sued on, and the last being a 
note which was paid in part, and renewed by the note of $1,- 
625.60, sued on. This deed was recorded March 18, 1858. 

On the 28th November, 1859, Alexander acknowledged 
full satisfaction of the deed of trust, by entry on the margin 
of the record: “I, * * * , assignee of Thomas Allen et al., 
acknowledge to have received full satisfaction of said deed 
of trust, and release the premises and property conveyed * 
* * Witness my hand and seal * * .—J.H. Alexander. 
[Seal.]” 

The defendant Allen further offered evidence tending to 
prove that the notes sued upon were secured by the deed of 
trust; that they were in the hands of Lucas & Co., and that 
he had himself paid the notes to Lucas & Co. and others, the 
holders, after maturity and protest. 

Defendant Allen also read in evidence another deed of 
trust, made by J. H. Alexander, conveying to S. Copp, trus- 
tee of Allen, lands in Illinois, and also a large part of the 
property described in the deed of trust of December 30, 
1857, to secure Allen against his endorsements of bills and 
notes for J. H. Alexander, and the renewals of said bills and 
notes. 

Evidence was also offered tending to prove that the notes 
sued upon were taken up and paid by the check of the firm 
of J.H. & F.R. Alexander, of which firm J. H. Alexander 
was a member. 

Plaintiff offered evidence tending to prove that the notes 
were delivered to her in October, 1860, in payment of a debt 
due her by J. H. Alexander. J. H. & F. R. Alexander sus- 
pended in the fall of 1859, and J. H. Alexander was insolv- 
ent in the spring of 1860. 
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Evidence was also offered tending to show a large indebt, 
edness to the railroad company at the date of the notes by 
Valentine & Co. 

Plaintiff also read in evidence a receipt of J. H. Alexap. 
der, dated January 16, 1860, tending to show that at that 
time J. H. Alexander was indebted to Allen upon his ep. 
dorsements. 

Defendant also offered to read the depositions of C. 
Valentine and J.S. Dunlap, of the firm of Valentine & 0o., 
the testimony in which referred to matters prior to their en. 
dorsements. These depositions were excluded by the court, 


At the instance of the respondent, the court gave the fol. 
lowing instructions: 


1. The jury are instructed, that if the notes sued on were 
made by the Terre Haute, Alton and St. Louis Railroad Com. 
pany, payable to the defendant Allen, and by him endorsed, 
and then endorsed by Valentine, and that Joshua H. Alex. 


ander was a member of that firm; and that said notes in that 
condition went into the possession of James H. Lucas & (o., 
for value, before maturity ; and that at the maturity of said 
notes they were presented for payment to the maker thereof 
at the place where said notes were made payable, and were 
not paid, and were protested for non-payment, and that said 
Allen and Valentine & Co. were notified thereof; and after- 
wards the said Alexander, or any firm of which he wasa 
member, took up and paid the same, and afterwards deliver. 
ed them to the plaintiff for value, in the condition aforesaid, 
before this suit was brought, then prima facie the plaintiff 
is entitled to recover. 


2. And if the jury find that plaintiff acquired the notes 
sued on as above stated, after maturity, for value, then she 
is entitled to recover, unless the jury are satisfied that the 
identical notes sued on were paid with money or assets of 
the maker or defendant Allen, or that said notes were made 
by the maker and endorsed by defendant Allen for the accom- 
modation of Valentine & Co., or that said notes were exect- 
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ted and endorsed as the renewal of paper executed for the 
accommodation of Valentine & Co. 


To the giving of which defendants excepted. 


At the instance of the appellants, the court gave the fol- 
lowing instruction : 

1. If the jury find, from the evidence in the cause, that the 
notes sued on were endorsed by said Allen, the defendant, 
for the accommodation of Valentine & Co.—that is, with the 
understanding that Valentine & Co. were to take up and pay 
the said notes, and save said Allen from paying any part 
thereof; and that J. H. Alexander was a member of the firm 
of Valentine & Co.; and that when the said notes fell due, 

‘they were taken up and paid either by said Allen, or by said 
Alexander, or by Valentine & Co., and afterwards said Alex- 
ander transferred the notes sued on to the plaintiff after they 
were so due, she cannot recover in this suit. 

The appellants asked the following instructions, which 
were refused : 

2. If the jury believe from the evidence that the deed of 
the Valentine Express Company, given in evidence by de- 
fendant, is genuine, and that Joshua H. Alexander executed 
the release on the margin of the record thereof, at the date 
therein named, then the jury are instructed that said plaintiff 
cannot recover in this action upon any notes described in said 
deed of trust that were in his possession at the time of, or af- 
ter the time, the release was made, and before the transfer 
to the plaintiff. 

3. If the jury find, from the evidence in this cause, that 
the firm of Valentine & Co. has ceased to do business and 
been dissolved ; and, after said firm was dissolved, Joshua H. 
Alexander (who had been a member of the firm of Valentine 
& Co.), of his motion, transferred the notes sued on to the 
plaintiff, the plaintiff cannot recover. 

To the refusal of which the appellants excepted. 

The case was then submitted to the jury, and, after the 
jury had been out for some time, by request of the jury, the 
court gave the following instruction: 
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In answer to the question of the jury, the court instructs 
them, that, if they find from the evidence that the defendant 
Allen endorsed the notes sued on for the accommodation of 
Valentine & Co., then the fact (if the jury find it asa fact) 
that Allen received 23 per cent. for his endorsement dogg 
not make the notes any the less accommodation paper; nor 
does the fact, if it be so, that the defendant received security 
to indemnify him for his endorsement, change the character 
of his liability. 


Glover & Shepley, for appellants. 


The release of the mortgage satisfied the mortgage debt— 
8 Cush., Mass., 540; 29 Me. 448. The execution of a release 
to the maker of a note discharges (that is, releases) all the 
other parties—29 Me. 448; 1 Serg. & R. 317. 

A release under seal operates per se as an extinguishment 
of the debt to which it refers—Stearns v. Tappan, 5 Duer, 
297. It cannot be contradicted by parol, as may a receipt— 


McCrea v. Purmont, 16 Wend. 474. It cannot be pretend 
ed that the release made by Alexander refers only to the prop 
erty mentioned in the deed. It expressly refers to the debt 
secured by the deed. It says, “full satisfaction of the deed 
of trust has been received.” But what is satisfaction of the 
decd? It can only be satisfaction of the notes—of the debts 
secured; that is, all money due, or secured by the deed, has 
been paid, or satisfied, or discharged ; and the instrument 
being under seal, is a full and perfect discharge and extin- 
guishment of the debt—5 Barb., S.C. 459; 7 Md. 117; 2 
Pick. 308; 27 Mo. 40; 21 Pick. 30; 18 Pick. 346; 17 Mass, 
581; 23 Pick. 444. 

It is not essential any money should be paid ; satisfaction 
in any way is sufficient—27 Mo. 462; 1 Cow. 122. 

If a man acknowledges himself to be satisfied by deed, itis 
a good bar, without anything received. The instrument ur 
der seal is sufficient, because it imports a consideration—0 
Fa. 424. Itisa full discharge per se—6 Cal. 186. When 
satisfaction is acknowledged under seal, the release operates 
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per se, and evidence aliunde is inadmissible to explain or 
limit its effect—2 Lit. 886; 7 J. J. Marsh, 67; 2 Dana, 107; 
8 Dana, 21; 11 B. Mon. 75; 12 B. Mon. 496. 

A receipt is evidence of payment, satisfaction, discharge ; 
but evidence may be brought to contradict or explain a re- 
ceipt—8 Pick. 181; 14 Ind. 824; 19 Conn. 177; 25 Conn. 
487; 4 E. D. Smith, 54; 20 Penn. 50; 83 Penn. 268; 13 
Md. 379; 83 Ala. 485; 27 Mo. 40. 

In the absence of any proof tending to show the debt had 
not been paid, the entry on the margin of the record, if con- 
sidered only as a receipt, was absolutely conclusive of the 
payment of the debt—5 Hill, 276. There was no such evi- 
dence. If, therefore, the entry was a receipt of satisfaction 
only by Alexander, it was conclusive of the payment of the 
debt to him (Alexander), and in no event could he maintain 
an action on it, or confer a right of action on the plaintiff, 
who took it long after it was due, and, of course, with notice 
of any defence existing against it. *The refusal of the court 
togive the instruction mentioned above was therefore erro- 
neous. The very law under which the marginal entry was 
made only permits such entry to be made in case the mort- 
gage is satisfied—R. C. 1855, p. 1091, § 21. 

But there is another ground on which the.instruction 
ought to have been given. The railroad company was maker 
of all the notes sued on. The appellant Allen was endorser on 
the paper. This fact of itself made him, by the form of the 
notes,a surety of the maker—Hurley v. Brown, 16 J. R. 73; 
English v. Donley, 2 Bos. & Pul. 61. ’The deed of trust re- 
cognized this fact, for it was made to protect Allen against 
the payment of three of the notes. But Alexander, while he 
had these notes in his possession, pretending to own them, 
and having all the title he conveyed to plaintiff, released the 
deed of trust, took the property into his own possession, sold 
some of it, and mortgaged the rest by the second deed of trust 
to Copp, to secure other paper which Allen was to endorse for 
him. This was warranting the title good to Allen, free from 
encumbrances, and discharging all claim on the notes as 
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_ against Allen, and satisfying the debt secured by the deed of 
trust—4 Met. Mass. 164; 4J. Ch. 129: 15 N. H. 129, 
The facts stated in this instruction showed that plaintig 

was not the owner of the notes. 

After the dissolution of a firm, one former partner cannot 
transfer paper of the firm—7 Mo. 544; 3 Kent Com. 63; 1 
Hill, 572. This was the only transaction of Chappell in re. 
spect to the firm properly ; she never had any dealings with 
the firm of Valentine & Co.—1 Humph., Tenn., 51. 


Cline § Jamieson, for respondent. 


R. C. 1855, p. 1577, § 6, says the following persons shall 
be incompetent to testify, &c.: “‘ any assignor of an account, 
judgment, or thing in action, concerning facts occurring an- 
terior to the assignment”’—Parish v. Frampton, 32 Mo. 396; 
Hamilton v. Scull, 25 Mo. 168. 

The first instruction asked by the apellant, and refused, 
was properly refused: 1. Because the deed of trust was on 
personal property, and was not executed by the maker or any 
endorser of said notes. 2. Because the mere fact of releas- 
ing the whole or a portion of the security does not destroy 
the notes, or operate, ipso facto, as payment or extinguish- 
ment of the notes or the debt. The statute does not require 
satisfaction to be under seal (even of real estate), and the 
entry, at the utmost, is only prima facie evidence of payment 
—Vallé v. Amer. Iron Mt. Co., 2° Mo. 455. 

The effect of entering satisfaction is to extinguish the en- 
cumbrance on the property (not the debt), in favor of the 
real owner of the property—Gale v. Mensing, 20 Mo. 461. 

The second instruction asked by appellants was properly 
refused. 

The notes were endorsed by appellant and Valentine & Co. 
in blank, and discounted before their maturity ; were protest- 
ed for non-payment, and then taken up by J. H. Alexander, 
one of the endorsers, and delivered to the respondent for 
value—Boeka v. Nuella, 28 Mo. 180; Willard v. Moies, 30 
Mo. 142—in which cases the court decided that the title toa 





— = 


Se Se Fs eS 





MARCH TERM, 1866. 221 





Chappell v. Allen et als. 





promissory note passed by delivery without a written endorse- 
ment—Glasgow v. Switzer, 12 Mo., 395. 

It was properly refused; because even if the firm were 
dissolved, and the respondent was ignorant of it, the title 
would pass—Levy v. Story, 10 Mo. 6386; McDaniel v. Wood, 
7 Mo. 548. 


Wacner, Judge, delivered the opinion of the court. 


It will be unnecessary to give a summary of all the facts 
in this case, or to notice in detail all the points made. The 
whole transaction, from the endorsement of the notes by 
Allen, in 1857, to Valentine & Co. to the final close of the 
business after the execution of the second deed of trust by 
Alexander, must be taken into consideration to form a cor- 
rect conclusion as to the legal merits and claims of the par- 
ties. The first deed of trust was made to secure and save 
harmless Allen from all loss which he might sustain or incur 
in consequence of his endorsements, and the notes now sued 
on, it appears, were part of the notes secured in the said 
deed. When they were in the hands of Lucas & Co., they 
operated as en equitable assignment, pro tanto, of the prop- 
erty recited in the deed of trust, in favor of Lucas & Co.; and 
if they were paid off and discharged with the money of Allen, 
Lucas & Co.’s equity then enured to him, independent of his 
being the original cestui que trust. The plaintiff having re- 
ceived the notes when they were past due, was put upon in- 
quiry, and will be considered as having taken them with full * 
notice of all the infirmities or equities which attached to 
them. 

The first instruction given by the court, on motion of plain- 
tiff, was clearly wrong. It loses sight of the fact, that the 
plaintiff received the notes as dishonored, and took them with 
notice of all legal defences which would defeat a recovery ; 
and it singles out certain facts, and tells the jury, if they be- 
lieve those facts to be true, prima facie the plaintiff is enti- 
tled to a verdict, when there was a large array of testimony 
conducing to show an opposite state of things. For a court 
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to instruct a jury, that if they are satisfied of the existence 
of certain particular things, they shall then find a given ver. 
dict, is virtually withdrawing all other evidence from their 
attention and control. Instructions should be predicated on 
the whole testimony, and when they have a tendency to re. 
strict the consideration of the jury to isolated facts, to the 
exclusion of other facts which are before them in evidence, 
it is not only a misdirection, but an infringement on the 
province of the triers of the fact. The error complained of 
here was not cured by any counter-instruction given on the 
other side. Whether the phrase “prima facie” had any tend- 
ency to mislead the jury, we cannot tell. It is much better 
for courts to instruct juries in plain English, and avoid the 
use of technical terms. 

The next inquiry is, the effect to be ascribed to the ac 
knowledgment of satisfaction on the margin of the record, 
made by Alexander on the first deed of trust. He describes 
himself as assignee of Allen and others, cestut que trusts in 
the deed, and acknowledges to have received full satisfaction 
of the deed of trust, and then releases the property from all 
lien on account of the conveyance. This acknowledgment 
of satisfaction and release of the lien of the property is made 
under seal. It is contended by the counsel for the defend- 
ants, that the release, being under seal, not only destroys the 
lien on the property, but also imports an absolute extinguish- 
ment of the debt on which the deed of trust was founded, 
- and that parol evidence is inadmissible to rebut this presump- 
tion or conclusion of law; whilst, on the other hand, it is ar. 
gued, the only effect of entering satisfaction on the record is 
to extinguish the encumbrance on the property in favor of 
the real owner, and that the debt is not thereby discharged. 

The statute does not require that the entry or acknowledg- 
ment of satisfaction should be made under seal, but there is 
nothing to prohibit a party from resorting to that mode. 
Where a bond is made not in accordance with the statute, it 
may still be good as a common law bond, and will be gov- 
erned by the legal effects and incidents pertaining to it by 
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the common law. In speaking of the effect of a technical 
written release under seal, Judge Cowen, in McCrea v. Pur- 
mont, 15 Wend. 474, said: “ A release cannot be contradict- 
ed or explained by parol, because it extinguishes a pre-exist- 
ing right; but no receipt can have the effect of destroying, 
per se, any subsisting right: it is only evidence of a fact. 
The payment of the money discharges or extinguishes the 
debt; a receipt for the payment does not pay the debt—it is 
only evidence that it has been paid. Not so of a written re- 
lease; it is not only evidence of the extinguishment, but it is 
the extinguisher itself.” But suppose the release has not 
this conclusive effect—that it is to be regarded as nothing 
more than a simple entry of satisfaction ; in other words, a 
mere receipt. From the language of the statute, it was 
doubtless contemplated that a mortgage or deed of trust 
would continue effectual as long as any part of the indebted- 
ness secured by itshould remain. The manifest object, scope 
and design of the provision was to furnish and perpetuate 
the evidence that the encumbrance no longer existed, and 
that the constructive notice of the lien by the record should 
be accompanied by that of the discharge. (See R. C. 1855, 
p.- 1091, § 21.) Now the principle has long been settled, 
that a receipt simply acknowledging that a debt referred to 
therein has been paid, is prima facie evidence only of such 
payment; and it is always open to explanation. It is a pre- 
sumption of law that the debt referred to has been paid, and’ 
the receipt is true, though this presumption is disputable in 
its nature, and the onus of proof is on the party attacking 
its correctness and denying the payment. The entry made 
upon the margin of the record, unaffected by any proof, is 
sufficient to show payment of the notes on which the mort- 
gage or deed of trust is founded; and if the acknowledgment 
is sought to be rebutted or controlled, it can only be accom- 
plished by evidence introduced for that purpose. The plain- 
tif having obtained the notes after they matured, before 
she could destroy the effect of the presumption of payment 
contained in the acknowledgment of satisfaction, it rested on 





ST. LOUIS. 





Dyer’s Adm’r v. Murdoch et al. 





her to explain it away by competent evidence. The notes, 
it seems, were delivered to plaintiff by Alexander after the 
dissolution of the firm of which he was a member, and to 
which they had previously belonged. It is true, there was 
no new endorsement; but that can make no difference. The 
notes had previously been endorsed in blank, and they were 
transferred with the blank endorsements upon them. After 
the dissolution of the firm,one partner may endorse the notes 
and bills of the firm in liquidation, to settle up the partner- 
ship business; but he cannot, without the consent of his ¢o- 
partners, make such endorsement to pay a private debt of 
his own, or in the transacting of business wholly unconnected 
with the partnership affairs. Should it turn out in evidence 
that Alexander took up the notes from Lucas & Co. with his 
private funds, and thereby made them his own, he hada 
right to assign and transfer them to plaintiff; but if the 
money paid for them was partnership assets, they were the 
property of the firm, and his transfer and delivery of them 
was without authority. 

We see no error in the ruling of the court in excluding 
the depositions of Valentine and Dunlap; they pertained to 
matters anterior to the assignment, and were incompetent. 

The judgment is reversed and the cause remanded. 

Judge Holmes concurs; Judge Lovelace absent. 
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Zavock Hook, Apm’r oF Martua T. Dyer, DEo’D, Plaintiff in 
Error, v. Joun J. Murpocu anp Cwarues K. Dickson, De- 
fendants in Error. 

Practice—Note—Filing Instrument.—A petition upon a note not filed with the 
petition, nor alleged to be lost or destroyed, but giving as an excuse for not 
filing the note that it is held by a third party, is defective upon demurrer. 

Error to St. Louis Court of Common Pleas. 


Wood § Mauro, and H. C. Hayden, for plaintiff in error. 


I. If the negotiable instrument be lost, there can be no 
remedy upon it at law, unless it was in such a state that no 
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person but the plaintiff could have acquired a right to sue 
thereon; otherwise the defendant would be in danger of pay- 
ing twice: therefore, wherever the danger of a double liabil- 
_ity exists, as in the case of a bill or note, actually negotiated 
in blank, which has been lost or stolen, the claim of the form- 
er endorsee or holder has been rejected. On the other hand, 
if there be no danger that the defendant will ever be made 
liable, as if, it be proved to have been actually destroyed, or 
if the endorsement was specially restricted to the plaintiff, or 
if the instrument were not endorsed, the plaintiff has been 
permitted to recover upon secondary evidence of the contents 
of the bill—2 Greenl. Ev. § 164, and authorities; Pierson v- 
Hutchinson, 2 Camp. 211; Swift v. Levens, 8 Conn. 431; 
Anderson v. Robson, 2 Bay, 495; Rowley v. Ball, 3 Cow. 303. 


II. The fact that the plaintiff has not actual possession of 
the note sued on does not affect his right to recover upon it. 
It is sufficient if he have a right to the money due upon it, 
although the instrument has been deposited with a third per- 
son in pursuance to an agreement between the parties—Sel- 
don v. Pringle, 17 Barb. 458 ; Smith v. McClure, 5 East, 476; 
2 Saund. 47, n. 1; Edw. Bills Exch. 302; 2 Kern. 313; 10 
‘John, 172. 

IlJ. Story lays down the doctrine that equity will not en- 
tertain jurisdiction for relief upon a lost negotiable note ; 
and the reason given is, that there is an adequate remedy at 
law, because there is no supposed inability to recover at law 
upon a note or unsealed contract, because no profert is neces- 
sary, and no oyer allowed at law of such instruments. Its 
jurisdiction is confined to cases alone where there is no ade- 
quate remedy at law, and the danger of a double liability ex- 
ists, as in a case of a blank endorsement and subsequent loss 
of the instrument, in which case its jurisdiction to compel the 
plaintiff to give a bond of indemnity is the ground for its in- 
terposition—1 Sto. Eq. 85. But whether the relief exists at 
law or in equity, under our practice the two systems are com- 
bined ; and there is certainly sufficient upon the face of the 
petition to entitle the plaintiff to recover, if necessary, by re- 
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quiring a bond of indemnity ; but, certainly, a recovery cap 
be had either with or without such bond. Further than this, 
to make assurance doubly sure, they can do that which Story 
says the plaintiff cannot do—they can appeal to a court of 
equity, by bill guia timet, and can have the note wrongfully 
withheld delivered up to be cancelled—2 Sto. Eq. § 705; or 
they can proceed by injunction to restrain its negotiation— 
ib. § 906. 


T. T. Gantt, for defendants in error. 


Waener, Judge, delivered the opinion of the court. 


This was a suit instituted on a profhissory note by plain- 
tiff, who claims to be public administrator of Callaway Coun- 
ty, and in that capacity has in charge the assets belonging 
to the estate of Martha T. Dyer, deceased. The petition al- 
leged that the note was executed by the defendants Murdoch 
& Dickson to the plaintiff’s intestate, on the 1st day of June, 
1859; that Martha T. Dyer died on the 27th day of July, 
1862, still possessed of the note; and as an excuse for not 
filing the note with the petition, there was an averment that 
the said note was wrongfully withheld and retained from the 
plaintiff by one Thomas B. Dyer. 

To this petition defendants demurred, assigning for causes 
of demurrer, that the petition did not state facts sufficient to 
constitute a cause of action; that it appeared from the peti- 
tion that the action was founded on a note which was not 
only not in the possession of plaintiff, but held adversely to 
him by a stranger ; that the petition disclosed a cause of ac- 
tion against Thomas B. Dyer, not against the defendants; 
that the petition and the action were founded on a note exe- 
cuted by defendants, but the same was not filed therewith, 
neither was it alleged to be lost or destroyed. 

The court sustained the demurrer, and, the plaintiff refus- 
ing to amend, gave final judgment for defendants. 

The statute provides that an action or defence may be 
maintained on any instrument of writing, notwithstanding 
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it may be lost or destroyed ; and in such action or defence 
such instrument shall not be required to be filed, but the 
party shall allege the loss or destruction as an excuse for the 
want of such filing. And when any petition, or other plead- 
ing, shall be founded upon any instrument of writing charged 
to have been executed by the other party, and not therein 
alleged to be lost or destroyed, the same shall be filed with 
the petition or other pleading—R. C. 1855, pp. 1240-1, §§ 
59,60. The statute contemplates and requires that the in- 
strument which is the foundation of the action, where it is 
executed by the adverse party, shall be filed with the petition 
or other pleading, except it be lost or destroyed, and in that 
case an allegation of the loss or destruction must be made as 
an excuse for not complying with the provisions of the law. 
Under the former practice, if the plaintiff failed to make pro- 
fert of the instrument of writing mentioned in his declara- 
tion, and which was the foundation of his, action, it was a 
substantial defect in his declaration,emtd demurrable—Mc- 
Cormick v. Kenyon, 13 Mo. 131. There is no allegation in 
the petition that the note is either lost or destroyed; indeed 
the petition shows that it is neither, but, in lieu of the stat- 
utory requirements, it is stated that it is held wrongfully by 
another party. The note is not destroyed, and the analogy 
between this case and that of a lost note is not sufficient to 
maintain the action. 

There is no evidence that the administrator has ever made 
any attempt to reduce the chose in action to possession, but 
he seeks to recover on secondary evidence, when at the same 
time he discloses the fact that primary evidence is attaina- 
ble. That the defendants are liable is indisputable ; but to 
whom they are liable, they have a direct interest in knowing. 


There is a controversy existing about the title to the note 
between the plaintiff and a stranger. This must be settled 
and determined before the defendants can be called on to 
respond. The law affords ample and adequate remedies. 
The administrator can proceed against Thomas B. Dyer as 
for a conversion, or pursue his redress under the second ar- 
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ticle of the statute concerning administrators, and obtain an 
adjustment in a speedy and summary manner. 

Judgment affirmed. Judge Holmes concurs; Judge Love. 
lace absent. 


THe Mecuanics’ Bank, Respondent, v. OrLEANA OC. Scuaun. 
BURG AND MartHa ANN WILLS, Appellants. 


1. Agent—Power—Evidence.— Where an express authority is given in writing 
by the principal to the agent, another or different authority cannot be im. 
plied. The extent of the authority is to be ascertained from the instrument 
itself, and it cannot be enlarged by parol evidence. 

2. Agent—Power.—A power of attorney given by a principal to his agent, to 
execute, sign, draw and endorse notes and bills in the business of the prin- 
cipal, will not import an implied authority to use the name of the principal 
in joint transactions with other persons and for their benefit. 

8. Corporations — Notice — Evidence.—The knowledge acquired by the officers 
of a corporation while in the discharge of their official duties, is the know- 
ledge of the corpordtibegiizelt. ’ 

4. Agent— Power—Corporation.—A. gave W.a power of attorney, in her name, 
to borrow money, draw, sign and endorse bills and notes, and to execute 
deeds, &c. B. also gave W.asimilar power. W., who was president of 
the bank, and kept an account with it in his own name, presented these 
powers to the bank as his authority to sign the names of A. and B. to 
joint notes, the proceeds of which notes went to W., of which the bank had 
notice. Held, that as the officers of the bank had, by the powers of attorney, 
notice of the extent of W.’s authority, the notes were not given in pursu. 
ance of the authority, and that the bank had notice of the want of power. 


Appeal from St. Louis Common Pleas Court. 


Sharp & Broadhead, Glover § Shepley, and Holliday, for 
appellants. 


I. Notice to the president was notice to the bank; or to 
state the proposition more broadly, the fraud of the presi- 
dent, in matters which came within the line of his business 
as an Officer of the bank, was the fraud of the bank. 

It was to the interest of the bank to secure the debt due 
by Wills to the corporation. It was the duty of the presi- 
dent, in his general surveillance of the affairs of the bank, to 
see that all debts due the bank were secured, and if, in at- 
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tempting this, he practised a fraud upon the defendants, it is 
the fraud of the bank, because it is done by its own trusted 
officer, for its benefit and advantage. 

A bank is liable for the fraud or mistakes of its cashier or 
clerk in the entries in its books, &c.; and generally, as natu- 
ral persons are liable for the wrongful acts and neglects of 
their servants and agents done in the course and within the 
scope of their employment, so are corporations, upon the 
same ground, in the same manner, and to the same extent— 
Ang. Corp.:802-3. 

Corporations can only act through their agents. If notice 
can be brought to the bank at all, it must be, and can only 
be, through the agents of the bank. It is contended that 
the directors having the general control of the business of 
the bank, the notice must be to the directors in order to 
make it binding on the bank. The president was the head 
of the directory; but he was more than that: he was em- 
powered by the rules and by-laws of the corporation to exer- 
cise a general supervision “over all the affairs of the bank.” 
It would be a monstrous proposition to say that the bank is 
not bound by his knowledge as well as his acts. 

“It is well settled, that notice toan agent of a party whose 
duty it is as such agent to act upon the notice, or to commu- 
nicate the information to the principal, in the proper dis- 
charge of his trust as such agent, is legal notice to the prin- 
cipal ; and this rule applies to the agents of corporations as 
well as others”—Fulton Bk. v. N. Y. & S. Canal Co., 4 Pai. 
137; Boyd v. Chesapeake & O. Canal Co., 17 Md. 195. 

One of the grounds for charging the principal with know- 
ledge possessed by the agent is, because the latter is bound 
to communicate the fact to the former, and is liable for any 
prejudice that may arise from a neglect in this respect ; and 
hence the law presumes that the principal has had actual 
notice—Bk. of U. 8. v. Davis, 2 Hill, 464; Sandford v. Han- 
dy, 23 Wend. 260. 


II. But, in the absence of any question of fraud, it is sub- 
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mitted that the plaintiff has never complied with its contrag. 


with the defendants. 

The agreement on the part of the bank was, that it woul 
lend the money on the notes secured by deeds of trust op 
land. The notes were given not for money advanced, but to 
be advanced by the bank. The defendants complied with 
the contract on their part; but the fact was that the Bank 
never did comply with its part of the contract; it never paid 
the money to the defendants. 

The facts as they appear by the record show that the direg. 
tors knew that the money was wanted for the defendants ; that 
they agreed to let the defendants have it; that the money was 
then placed to the credit of the cashier, to whose order the notes 
were made payable, to be checked out by him for the parties 
asking the discount; that he, instead of giving the defend. 
ants a check for the money, gave the check in the name of 
John W. Wills, and placed the amount to his individual cred. 
it, although he knew, and the directors knew, and the presi- 
dent (Mr. Wills) knew, that the money was not intended for 
him, but for-the defendants. The cashier was the agent of 
the bank specially entrusted with the business of paying over 
the money to the parties in whose favor the discount had 
been ordered. If he failed to obey his orders, or discharge 
his duties, it is certainly not the fault of the defendants. The 
notes are evidence of an executory, not an executed contract, 
It could only be executed, and the contract made binding 
upon the defendants, by the payment of the money to them. 


It may be answered that it was paid to their agent for 
them; but this is not true, because it was paid to the agent 
for his own use, and placed to his individual credit; and this 
by the act of Wills and the cashier. The act of the cashier 
was the act of the bank—Foster et al. v. Essex Bk., 17 Mass. 
496. Ifthe cashier could pay the money to Wills, he could 
pay it to any one else, a perfect stranger to the transaction, 
and the defendants could be held on notes for which they re 
ceived no consideration whatever. 
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‘The declarations of Wills as to his purposes, and as to the 
disposition he made of the money, are not to be taken as any 
evidence against the defendants. It is true, he was the agent 
of defendants, as he was also the agent of the bank. But 
what he said in his own interest, and in reference to his own 
affairs, are not to be taken as evidence against any one but 
himself. No principle is better settled in the law of agency 
than this—Sto. Ag. 156 et seq. 

III. The power of attorney to Wills did not authorize him 
to make the notes sued on: they are joint notes; that is, 
each defendant is jointly as well as severally bound for the 
whole debt, according to the face of the notes. The powers 
of attorney are separate, and there is no authority vested in 
Wills by either one of the instruments to bind one of the de- 
fendants for the debt of the other, to make one security for 
the other, or to involve either one in liabilities other than 
those which related to her own business. The evidence 
shows that their accounts were kept separate ; their property 
was separate. 


Cline § Jamieson, for respondent. 


I. Notice can alone affect or even reach the principal, when 
the knowledge is brought home to, or at least possessed by, 
the agent when he is in the actual performance of some act 
or duty for and in behalf of his principal, and must be con- 
cerning the business in which the agent is then engaged— 
Ang. & A. Corp. § 307; Washington Bk. v. Lewis, 22 Pick. 
24; Bk. of Pittsburg v. Whitehead, 10 Watts, 397; Caster 
v. Tompkins Co. Bk., 9 Barr., Pa., 27; Farrell Foundry v. 
Dart, 26 Conn. 376; Farmers’ & Cit. Bk. .v. Payne, 25 Conn. 
448; Gen. Ins. Co. v. U.S. Ins. Co., 10 Md. 517. 

It is a principle universally admitted, that in all cases 
where an officer of a corporation acts for himself and not for 
the company in any given transaction, his knowledge or fraud- 
ulent purposes can in no case affect the corporation, unless 
communicated to its managing agent at the time of the trans- 
action, or at least prior thereto, because in all such cases the 
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officer deals with the corporation as though he had no cop. 
nection with it, and becomes the contracting party on one 
side, while the corporation is the contracting party on the 
other. It would indeed be a strange fiction of the law, cal. 
culated to work ruinous consequences to corporations, if the 
knowledge and fraudulent purposes of a president or cashier, 
locked up in their own breasts, are, under the circumstances, 
to be deemed as constructively known to the corporation at 
the time it deals with them—Ang. & A. Corp., 7th ed., § 
308; Seneca Co. Bk. v. Neass, 5 Denio, 837 ; Winchester y, 
Balt. & Susq. Co., 4 Md. 281. 

Neither the acts nor the knowledge of the officer of a cor. 
poration will bind it in a matter in which he acts for himself, 
and deals with the corporation as if he had no official relation 
therewith. 

In order to affect a company by reason of the knowledge 
of one of its directors of a fact, it is necessary that he should 
have such knowledge of such facts while acting officially in 
the business of the corporation and in behalf of the comps- 
ny —Farrell Foundry v. Dart, 26 Conn. 376. Therefore, 
when a defective deed had been recorded, and one of the 
directors went to the office to see the condition of the prop- 
erty, and was not charged with the business in any way, 
except that he was a director, and never communicated the 
fact to any one of the company’s agents, it was not notice to 
the corporation. 

II. Notice which a director of an insurance company re- 
ceives privately, or by rumor, and does not communicate to 
the board, is not binding on the company—Gen. Ius. Co. v. 
U.S. Ins. Co., 10 Md. 517. 

If a director of a bank is acting in behalf of the bank ina 
transaction, notice at the time to such director of any fact 
material to the transaction is notice to the bank—Smith vy. 
South Royalton Bk., 32 Vt. (3 Shaw), 341; Hoffman & Co. 
v. Cumberland Ins. Co., 16 Md. 456. In this case, the law 
of notice is reviewed, and many former leading cases on that 
subject referred to and discussed. | 
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The knowledge of a director of a bank as to the object for 
which certain bills were delivered to a party applying to a 
pank for a discount thereof, such director not being present 
ata meeting of the directors at which such application was 
made and such bill discounted, and not having communi- 
cated his knowledge to any other director or officer of the 
bank, is not to be regarded as notice to the bank—Farmers 
& Cit. Bk. v. Payne, 25 Conn. 444; Ang. & A. Corp. §§ 306, 
308; 22 Pick. 24; 24 Pick. 270; 3 Day, 491; 11 Conn. 388; 
13 Conn. 173; 22 Conn. 335; 1 Hill, 578;. 3 Hill, 274. 


For further authority on the question of notice to corpora- 
tions through agents and officer's, we refer the court to the 
following authorities: Bank v. Whitehead, 10 Watts, 397 ; 
Ewing v. Montgomery Co. Ins. Co., 5 Hill, 101; Como v. 
Port Henry Ins. Co., 12 Barb., 27; Cumberland Coal Co. v. 
Sherman, 20 Barb. 553; Trenton Banking Co. v. Woodruff, 
1 Green, N. J., 115; 27 Eng. Law & Eq. 140; O. S. Ins. 
Co. v. Scheeren, 3 Md. Ch. Dec. 381; Gen. Ins. Co. v. U.S. 
Ins. Co.,10 Me. 517; 24 Pick. 270; 3 Hill, 274-5; Ang. & 
A. Corp. § 247; Manhattan Oo. v. Tydig, 4 Johns. 337. 


Hotes, Judge, delivered the opinion of the court. 


The case is presented here mainly upon questions arising 
upon the instructions. In order to determine these matters, 
it will be necessary to consider the state of facts and the na- 
ture of the case upon which the ruling of the court below 
was predicated. The most material facts may be stated 
sufficiently for all the purposes of a decision on the points 
raised, nearly as follows: 

John W. Wills, president of the Mechanics’ Bank, had been 
also acting as the agent and attorney in fact of Orleana C. 
Schaumburg, and of Martha A. Wills, for several years, un- 
der separate and distinct letters of attorney under seal, sev- 
erally executed by them, each giving to the attorney in fact 
full power to represent the principal in her business, and for 
her use and in her name to sell and convey, or to purchase 
real estate or slaves, and in her name and for her use to bor- 
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row money and execute notes and deeds of trust to secure 
the same upon all her property; and to execute promissory 
notes either as principal or endorser, and to check for money 
and draw bills of exchange on any banking-house or corpo- 
ration in St. Louis or elsewhere in the United States; and 
to lease real estate, collect moneys due on notes, accounts, 
mortgages or otherwise, an@ do any and all other acts and 
things in and about her business. John W. Wills kept his 
individual account at the Mechanics’ Bank. No account was 
kept there by either of the defendants in her own name, or 
that of her agent. The transactions of the agent on account 
of either principal were large and various, and he mixed the 
moneys of his principals with his own in his individual ac. 
count at the bank. On the 22d day of August, 1862, his 
account at the bank stood overdrawn to the amount of forty 
thousand five hundred dollars and upwards. This fact was 
known to himself as president, to the cashier, and to the tell- 
er, but was not shown to have come to the actual knowledge 
of the board of directors. At the same time, the bank held 
notes of the defendants, which had been discounted, to the 
amount of $25,000. On that day, John W. Wills, vacating 
for the time his seat as president of the board, and acting in 
his character as agent, laid before the board of directors an 
application, in the joint names of the two principals, for a 
discount of three notes of twenty thousand dollars each, and 
on the 29th of August following two other notes for ten and 
fifteen thousand dollars, making in all $85,000; submitting 


also his letters of attorney, and stating that the loan was 


asked for the use and benefit of the defendants, and offering 
to deposit other notes seeured by deeds of trust, to be exe- 
cuted by him as attorney in fact, on the real estate of both 
his principals. The notes presented for discount were drawn 
and signed by the attorney in fact, in the names of the de 
fendants as makers, payable to “Charles Everts, cashier,” 
and were endorsed by no one but the cashier; and when 
passed at the board, and when the collaterals had been satis- 
factorily executed and deposited, the money was placed to 
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the credit of the cashier, who drew his checks for the amounts 
in favor of John W. Wills, who immediately endorsed them 
to the bank as a deposit on his individual account. The de- 
fendants were then living here in the city: they had never 
peen consulted on the subject,and knew nothing of the trans- 
action until the spring of 1863, a short time before the com- 
mencement of this suit. 

The record shows also that evidence was given by the de- 
fendants, tending to prove that the agent, at the time of these 
discounts, had money enough of each of his principals in his 
hands to have paid the indebtedness of either of them, and 
that the proceeds of these discounts did not go to the benefit 
of either of them, and that the business and property of each 
was separate, and that they had no joint property or joint 
business; and the plaintiff, in rebuttal, gave evidence tend- 
ing to prove the direct contrary of these facts, and also that 
a large amount of the business of the defendants was con- 
ducted and managed jointly by the agent, and that he drew 
notes and bills jointly in their names, signing the name of 
one as maker and that of the other as endorser, and that the 
moneys so raised were used for their benefit; and further, 
that during the period of the agency the defendants some- 
times raised money on paper drawn by one and endorsed by 
the other, and that sometimes the agent Wills executed notes 
in the same way in their names, and raised money on them. 

The charter did not authorize the bank to make discounts 
or loans on real estate security. The statute authorized the 
fiking of real estate in payment of debts previously contract- 
ed in good faith, and the purchase of real estate under judg- 
ments and decrees in order to secure debts due the bank. 
The by-laws, among other things, provided that discounts 
made should be placed to the credit of the applicant; that 
accounts overdrawn should be reported to the board of di- 
rectors on every discount day, and that no overdrawer should 
have a note or bill discounted at the bank ; and it was spe- 
cially made the duty of the president to have a general sur- 
Veillance of all the affairs of the bank ; and of the cashier, to 
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ascertain, by personal examination at the close of each day’s 


business, that the cash balance of each teller was correctly 
stated. 

The respective letters of attorney gave a general authority 
in the particular business named in each, but by no means q 
-universal authority or an unlimited power. The power was 
confined to the individual business of the principal, and to 
transactions in her name and for her use, and in her bug. 
ness only. It did not extend to the business of any other 
person, whether that of the agent individually, or of a strap. 
ger, or of any third person ; nor did it extend to any interest 
in a partnership business or a joint adventure. The author. 
ity cannot be extended beyond that which is given by the 
terms of the instrument, and must be limited to acts which 


were within the scope of the particular business to which they - 


relate. The power given here to borrow money, draw and 
endorse notes, and execute deeds, was limited to the extent 
of the principal’s individual business, and did not authorize 
the drawing and endorsing of notes, the making of loans, or 
the execution of deeds of trust to secure them, for the accom. 
modation of a stranger, or for the benefit and use of the agent 
individually, or of any other person—Sto. Ag. §) 66,69. The 
application to the bank for this loan was made under these 
letters of attorney. The board of directors was bound to 
look to them for the extent of the agent’s authority, and 
were put upon inquiry to ascertain, by all reasonable precau- 
tion and prudence, whether these instruments justified his 
acts. The extent of the authority was to be ascertained from® 
the instrument itself, and it cannot be enlarged by parol evi- 
dence of any previous usage in transactions with other per- 
sons, or of an intention to confer powers additional to those 
contained in the instrument, or in any way to vary, control 
or contradict the terms of the written instrument. Evidence 
of a previous course of dealing between the same parties, un- 
der these letters of attorney, might have been admissible to 
interpret any ambiguity in the writing itself, and to explain 
the understanding of the parties as to the powers actually 
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given—Sto. Ag. §§ 76, 77. Or, if there had been any pre-s 
yious declarations or conduct of the principals themselves 
toward the plaintiff, in respect to this transaction, or in any 
previous course of dealing between them and the plaintiff, 
through their agent or otherwise, which could have fairly 
led the directors to believe that they had in fact given to the 
agent more extensive powers than were conferred by the in- 
strument alone, the defendants might have been held bound 
by such declarations and conduct, on the basis of a new au-_ 
thority given. There was nothing of the kind in this case. 
These letters of attorney were laid before the board, with the 
application, as containing the authority under which he was 
acting. 

It is a familiar principle that the agency of a partner as 
such does not give him an implied authority to sign the name 
of the firm as security in the business of another. There 
must be a special authority for that. In like manner, a 
power given to be co-extensive with one’s individual busi- 
ness, Will not import an implied authority to sign his name 
as security in a partnership business, or in a joint adventure 
with other persons ; for that is another and a different busi- 
ness. It does not fall within the scope of such a power. For 
such acts there must be additional authority ; which, how- 
ever, may sometimes in a proper case be implied and gath- 
ered from a previous course of dealing between the same 
parties. No such basis was shown here for any such addi- 
tional powers in this transaction. The previous dealings 
of John W. Wills with the bank, in his individual capacity, 
did not furnish it; nor can his dealings as their agent with 
other persons, on previous occasions, in other matters, be ad- 
mitted to extend the authority given by the letters of attor- 
ney on which this negotiation was predicated. His principals 
may have been willing to give him a more ample power in 
other instances, but not in this. Formal instruments of this 
kind are subject to strict interpretation, and the authority is 
not to be extended beyond that which is given in terms, or 
which may be necessary and proper to carry the given power 
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into full effect. The general rule, admitting of but few ex. 
ceptions (of which this case is not one), is, that where ap 
express authority in writing is given, an implied authority 
cannot take place. Expressum facit cessare tacitum—Sto, 
Ag. §§ 68, 76, 83; Atwood v. Mannings, 7 B. & Cress. 278. 
Rossiter v. Rossiter, 8 Wend. 494; Paley on Ag. 102. 

Touching the evidence given by the plaintiff in relation to 
the mode in which this agent had previously managed and 
conducted the business of his principals, or they their own 
business, it may observed that it is not stated that any of 
these transactions. were had with this plaintiff, nor that they 
were done under these written powers alone, and not under 
any additional powers, verbal or written ; nor that they were 
ever recognized by the principals as having been done strict. 
ly within the authority intended to be conferred by these in. 
struments. Nor does it appear that the agent himself, at the 
time when he laid this application before the board of diree. 
tors, made any declarations of further authority which might 
be considered a part of the res gest@, or claimed any greater 
powers than those conferred by the instruments submitted 
to them; nor that the directors acted upon any such decla- 
rations, or upon any previous conduct of the principals in 
any dealings with the bank, or upon any powers supposed 
to have been given by the defendants beyond what was con- 
tained in them. This evidence, then, cannot be allowed to 
have any effect on the decision of the case. 

The next question is whether these discounts were made 
in pursuance of the powers given by these letters of attorney. 
The application made was for a loan to these defendants 
jointly. The notes were signed with their names as makers by 
the attorney in fact. They were drawn payable to the cash- 
ier of the bank. There was no endorser. The loan was to 
be on the credit of the makers only. Even that was not re 
lied upon ; but other notes to be drawn in like manner, and 
secured by deeds of trust on the real estate of both princi- 
pals, to be executed also by the attorney in fact, were to be 
deposited as collateral security. The notes were passed by 
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the board on this condition. When all this had been finally 


arranged, the money was placed to the credit of the cashier 
of the bank, and not to the credit of these defendants, nor of 
John W. Wills, as their agent, jointly or severally. The 
cashier’s check that drew the money from the bank was 
drawn payable to John W. Wills individually, was endorsed 
by him on the spot, and placed to the credit of his individual 
account at the bank. The money did not go to these de- 
fendants, nor to their agent, as such. The directors knew 
how these notes were drawn, and they left the transaction to 
be carried into effect and completed by the president, the 
vice-president, the cashier, and the tellers. The-acts of these 
officers in their several capacities were the acts of the bank. 
Their knowledge, acquired in the course of their official du- 
ties as such officers, was the knowledge of the bank; and 
they knew that this money went directly to the individual 
account of John W. Wills, and that it was never put under 
the control of these defendants, nor of their agent in that ca- 
pacity. The directors and the bank knew that these letters 
of attorney only authorized such a loan to be made in their 
names, and for their use, and in their several business. Here 
the loan is actually made to John W. Wills, in his name, for 
his use, and in his business. We think the transaction was 
clearly beyond the scope of the authority given, and that the 
bank must be deemed to have had knowledge of the fact. 

Now, if this money had been placed to the credit of these 
several defendants, to be drawn by their checks’ in person, or 
by the checks of their authorized agent; or to the credit of 
John W. Wills in his character of agent of his respective prin- 
cipals, designated as such on the books of the bank, to be 
drawn by his check as agent, and he had so drawn the money 
and then applied it to his own individual purposes,—that 
would have been a breach of trust towards his principals, for 
which he and they alone might have been solely responsible. 
Nothing of this kind was done here ; and no question of fraud 
of this nature on the principal, or of notice thereof to the 
plaintiff, properly arises on this transaction. 
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The record shows that there was evidence on the part of 


the defendants that they each had moneys enough in the 
hands of the agent to pay all demands against either of them, 
and that this money did not go to the benefit of either; ang 
on the part of the plaintiff, that the agent had not such mop. 
eys in his hands, and that the avails of these notes did go ty 
their use and benefit. The argument in support of that viey 
of the law which was based upon evidence tending to establis) 
this last proposition rested chiefly on the hypothesis that the 
jury might find on the evidence that John W. Wills had ip 
fact appropriated the whole of the money so obtained to the 
uses and business of these several defendants, and so that 
the loan as made came within the scope of his authority 4s 
agent. 

Some part of the testimony consisted in statements made 
by John W. Wills to the teller (who was the witness) by way 
of explanation and excuse for overdrawing his account, and 
to induce him to receive memorandum checks, instead of 
cash, to balance his account on the face of the books, to the 
effect that he had so overdrawn because he had required the 
money in the business of the defendants. These statements 
were not competent evidence against these defendants. Wills 
was then acting in his character of president of the bank, 
and in his individual capacity, in a transaction which did 
not concern the defendants. It was his duty to exercise a 
general surveillance over all the affairs of the bank, and to 
settle his own accounts with the institution. The defendants 
had no accounts there in person, or by agent; and it must 
have been the personal influence and authority of the presi- 
dent, as such only, that could have induced the teller, at his 
instance, to violate his own duty and a by-law of the bank, 
at the risk of instant dismissal. 

There was evidence also that some forty thousand five 
hundred dollars of this money went to make up the deficit 
of John W. Wills’ overdrawn account; some twenty-five 
thousand dollars of it to pay off notes held by the bank 
against the defendants, the balance remaining at the disposal 
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otherwise of John W. Wills; and the plaintiff introduced 
Wills himself as a witness, and he testified that the overdrafts 
went to the use of the defendants, and none to his use, and 
that every dollar of this loan was used for the purpose and 
business of his principals. 

What is the real question on this evidence? Is it the 
question, what disposition John W. Wills actually made of 
the money when he had once obtained it in this manner from 
the bank? or whether this were aloan made to these defend- 
ants, through their authorized agent, in such a manner as 
to come within the known scope of his authority, and to bind 
them ? 

These loans as made were not embraced within the pow- 
ers conferred by these letters of attorney. There was no 
competent evidence of any other or different powers having 
been given. The mere appropriation of these moneys to the 
use and business of the defendants cannot have the effect to 
confer an authority to bind them by these notes and deeds 
where none existed otherwise or before. Neither can it prove 
a loan made to them, when all the other evidence distinctly 
shows a loan made, not to them, but to John W. Wills in 
his individual capacity. Going back to the time when the 
transaction was completed, we find that the money did not 
then pass out of the bank. It was shifted directly from the 
bank to the individual account of Wills. No check, or other 
paper, was signed by either of the defendants, or by the 
agent of either, in his capacity as such. The money was 
never under their control in any way. Supposing it were 
true that John W. Wills was, at the same time, the general 
agent of the deefndants in their business; that his dealings 
with them as such agent were large and continuous ; that 
both they and he, as their agent, frequently signed and ne- 
gotiated notes, having on them both their names, the one as 
maker, the other as endorser, to be used in the course of their 
business ; that large amounts of money were constantly com- 
ing into his hands as their agent; that he kept no account 
of their moneys distinct from his own individual account at 
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any bank, and no account of his own at any bank but this 
one ; and that the officers of the bank were acquainted with 
these facts; would that authorize the bank to make a loan of 
eighty-five thousand dollars, at once, to the individual Johy 
W. Wills, merely on a supposition, or a positive declaration 
by him, that the money so put within his individual reach, 
would be employed in their business, and not in his ow? 
We think not. When the money was thus placed in his poy. 
er, he alone became responsible for the use he would make 
of it, and not these defendants. Not having received the 
money in his character of agent, no disposition which he 
might make of it afterwards could be a breach of trust to. 
ward them. The bank had no concern with the state of his 
accounts as agent with his principals, but only with the state 
of his individual account at the bank. Whether he would 
apply these funds to his account with his principals, or to his 
account with the bank, or with any other creditors, or to 
any other purposes of his own, or expend it in the business 
of his agencies, or in his own business, was exclusively his 
own affair. The principals were responsible only for his con- 
duct and acts done within the scope of the authority given 
him in their business, and for any breach of trust which he 
might commit in respect of moneys which should come into 
his hands, in his character of agent for them. Independent 
ly of all question as to the actual disposition which was in 
fact made of these funds, to establish the principle that the 
defendants should be made liable here, merely on the ground 
that the individual was at the same time their general agent, 
mixing the moneys of his principals with his own in this man- 
ner, would be to put in the power of the bank, or of any third 
person, by co-operation and sheer connivance with the agent, 
to lay hold of the property and estates of his principals, 
without their knowledge, or any means of knowledge, and 
to convert them into money to be handed over to the agent 
in his individual capacity to do with it what he pleased, and 
possibly to share the plunder. There is no reason to believe 
there was any dishonest purpose in the bank or its_ officers; 
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put the transaction of business in this way would necessarily 
open the door to fraud and knavery in dishonest persons. It 
would lay every principal at the mercy of his agent, and 
written powers would be no more protection than so much 
waste paper. The law can never lend its sanction to such a 
principle. By the very nature and character of this whole 
proceeding, the bank was necessarily affected with actual 
knowledge that this individual person was acting in the two- 
fold character of their president and as agent of the defend- 
ants; and that, in this transaction, he placed himself, and was 
placed by the bank, in a position and course of action utterly 
adverse and dangerous to the interests of his principals, and 
one that put it directly within his power to defraud both 
them and the bank. That such a thing cannot be done, the 
the law is clear—Sto. Agen., § 210; Paley Ag. (Dunlap) 
10; 1 Pars. Contr. (5 ed.) 86; Florance v. Adams, 1 Rob. 
(La.) 556; Olcott v. R.R. Co., 27 N. Y. 565; Stainer v. 
Tyson, 38 Hill, 279; Bank v. Aymar, 3 Hill, 262. 

The instructions were made-to turn in a great measure 
upon questions of bad faith in the agent toward his princi- 
pals, and of notice thereof to the plaintiff. There was no 
need of supposing any other bad faith in the agent toward 
his principals than that which consisted in his undertaking 
to effect a loan in a way and for a purpose which did not come 
within the scope of his written power, nor of other notice to 
the plaintiff than a knowledge of that fact. It is not the case 
of an agent exceeding his authority where the limitations on 
his power cannot be fully known to the person with whom he 
deals, nor of notice to a bona fide holder of negotiable paper 
for value and without knowledge of the circumstances of its 
origin and inception. The plaintiff here had full knowledge 
of the extent of the authority and of the origin of the paper. 
No powers appear to have been claimed or relied upon but 
those given by these instruments, and the authority given 
was not pursued by either party. It may be that some of 
the individual directors did not personally know precisely in 
what manner the transaction was conducted after the notes 





244 ST. LOUIS. 





Mechanics’ Bk. v. Schaumburg et al. 





had been conditionally passed at the board. They were al] 
bound to know the extent of the agent’s authority. They 
all knew the extraordinary character of this application ; 
that the agent was their president; that the notes had no 
other names on them but those signed by him, payable to 
the cashier, and were conditionally passed to be secured by 
a deposit of collaterals based on real estate, contrary to the 
usual practice of the bank; that their president and vice. 
president were left to superintend the execution of the af. 
fair; that no inquiries were made of the president, and no 
pains taken to ascertain the knowledge or assent of the prin- 
cipals, though resident in the city, to a loan of such unusual 
magnitude ; and they were bound to know the official pow- 
ers and duties of the several officers of the bank. As to what 
knowledge of an officer will be also notice to the bank, there 
has been perhaps some variety of decision; but the general 
principle may be considered as well established, that any 
act, representation, or knowledge of any officer or agent of 
the corporation, officially done, made or acquired, is to be 
deemed the act, representation or knowledge of the corpora- 
tion itself. This rule, sanctioned by very high authority, on 
a subject of great importance to individuals and communities, 
as well as to corporate bodies and their officers, would seem 
to be the surest and best criterion where there is one danger 
and one common safety. The knowledge acquired by the 
president, directors, cashier, and tellers, whilst engaged in 
the business of the bank in their official capacities, will be 
notice to the bank. So far as either has authority to act for 
the bank, his acts are the acts of the bank, and his official 
knowledge is the knowledge of the bank; but mere private 
information obtained beyond the range of his official func- 
tions will not be deemed notice to the bank—Sto. Ag. 140, 
B.; Ang. Corp., § 30, B. 

For all the purposes of this case, it is enough that the 
knowledge of the president, directors, cashier, and teller, ac- 
quired in their official capacities, was sufficient to inform the 
bank that the individual account of John W. Wills stood 
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overdrawn to an amount exceeding forty thousand five hun- 

‘dred dollars; that these defendants had no account at the 
bank; that the notes were drawn payable to the cashier; 
that the proceeds went to his credit, and were merely shifted 
to the individual account of John W. Wills (in large part to 
cover his default at the bank), without the least intervention 
of the defendants, or their agent, in his character as such ; 
and, in short, that no loan of money was actually made at 
all to these defendants, but to John W. Wills individually 
on the notes and deeds of the defendants, executed by him 
alone, in violation of the authority declared on the face of the 
letters of attorney which they are to be deemed to have seen 
and known. We think this was notice enough. 

As these points will probably dispose of the whole case, it 
is not supposed to be necessary at this time to notice other 
points that have been raised, nor to review the instructions 
more in detail. 

Judgment reversed and the cause remanded. Judge Wag- 
ner concurs; Judge Lovelace absent. 
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Tuomas LapsLey, Respondent, v, Justus McKinstry, Ap- 
pellant. 










Principal and Agent—Contract.—A person who assumes to contract as agent, 
must see to it that his principal is legally bound by his act; for if he does 
not give a right of action against his principal, he will be himself personally 
responsible. 








Appeal from St. Louis Circuit Court. 





Shreve § Sanders, for appellant. 





Wm. T. Mason, for respondent. 






Waener, Judge, delivered the opinion of the court. 


The error complained of in this case is, the giving instruc- 
tions in the court below, on behalf of plaintiff, and the refusal 
of the second instruction asked for by defendant. 
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The action was brought by the plaintiff to recover money 
alleged to be due him by the defendant, for keeping de. 
fendant’s horses and buggies, and for the hire of horses ang 
carriages by the defendant from plaintiff’s stable. The de 
fendant denied the account, and claimed that the horses 
were kept, and the carriages and buggies furnished, whilst 
he was acting as quartermaster of the United States, at St, 
Louis, for the Western Department, and that they were for the 
use of the government, and that he was not liable therefor, 

There can be no dispute as to a portion of the items, for 
they were clearly furnished for the defendant’s private, in- 
dividual use. Some of the horses were got and used, at 
different times, by the messengers of the quartermaster’s de- 
partment, but it seems the government refused to recognize 
the claim and pay the bill. The account kept by plaintiff 
was opened against the defendant in his own individual 
name, and a bill of items duly rendered; defendant making 
no objection, only stating that he desired the account made 
out in such a manner that it would show who got the horses 
and buggies, at different times. 

For the plaintiff, the court, in substance, declared the law 
to be, that before the defendant could defeat the recovery of 
plaintiff, on the claim that the articles were furnished to the 
use of the United States, on his (defendant’s) request as 
agent, he must show that he had legal authority to contract 
for the same, and bind the United States, and that if he fail- 
ed to show such authority, then the law presumes that he 
ordered the same for his own use. And furthermore, de- 
fendant must show by competent proof that under the laws . 
of the United States he had authority to make the contract 
as agent, and bind the government. For the defendant, the 
court instructed that, if-the account sued on was made, 
giving the credit and trust to the government, and not to 
the defendant, plaintiff could not recover; and refused to 
give an instruction declaring that, if at the time the bill was 
contracted the defendant was the quartermaster-in-chief of 
the Western Department, at St. Louis, and, as such, said bill 
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was contracted with him, and plaintiff, with such under- 
standing, presented the account to the quartermaster, and 
the same was audited by voucher, then plaintiff could not 
recover for so much of the account as was so contracted. 
The court committed no error in refusing this last instruc- 
tion, as the one just previously given, at the request of the 
defendant, covered the whole ground, and stated the law in 
a clear and concise form. The account was charged up and 
kept against the defendant in his private name, with his 
knowledge and consent, and the articles were furnished on 
his personal order. There is nothing satisfactory appearing 
to show that plaintiff was informed that they were for the 
government, or that defendant was acting merely as agent in 
the matter. Where an agent enters into a contract in his 
own name, without disclosing his principal, he is personally 
liable ; and even where the principal is disclosed, he will be 
held liable-upon proof showing his want of authority—Mc- 
Clellan v. Parker, 27 Mo. 162; Byars v. Doores, 20 Mo. 
984. A person who assumes to contract as an agent must 
see to it that his principal is legally bound by his act ; for if 
he does not give a right of action against his principal, the 
Jaw holds him personally responsible—Tippets v. Walker, 4 
Mass. 595; Randall v. Van Vetchen, 19 Johns. 63; Stone 
v. Wood, 7 Cow, 454; 7 Term R. 297; 5 East, 148. 
Sutherland, Justice, in the case of Mott v. Hicks, 1 Cow. 
586, said: ‘It is perfectly well settled, that if a person 
undertake to contract as agent for an individual or corpora- 
tion, and contracts in a manner which is not legally binding 
upon his principal, he is personally responsible. And the 
agent, when sued upon such a contract, can exonerate him- 
self from personal liability only by showing his authority to 
bind those for whom he has undertaken to act. It is not for 
the plaintiff to show that he had not authority ; the defend- 
aut must show affirmatively that he had.” In cases of officers 
acting for and on behalf of the government, the general rule 
is, that they are not bound personally by contracts made in 
an official capacity, even though they would be by the terms 
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of the contract, if it were an agency of a private nature— 
Sto. Agency, § 302. This rule is established from motives 
of public policy. But although this is the general rule in 
relation to public agents, yet it is founded upon a mere pre. 
sumption, and is liable to be rebutted by circumstances which 
clearly establish an intention between the parties to the con. 
tract to create and rely upon a personal responsibility on the 
part of a public agent; for there is nothing in the general 
principles or policy of the law which forbids an agent from 
waiving his official immunity, and making himself personally 
responsible—Id. § 306. The items of the account which it 
is contended the government is liable for, were intermixed 
with others, which were exclusively chargeable to defendant. 
No objection was made to this mode of keeping the account, 
but, on the contrary, it was approved, and there was a direct 
recognition of its correctness. 

Whether the government, under any circumstances, would 
have been liable for them, was not shown; it would have 
been easily ascertained, but it was not attempted. Asa 
quéstion of fact, the court below found that the credit was 
given to the defendant personally ; and there is no reason 
apparent for disturbing the verdict. 

Judgment affirmed. Judge Holmes concurs; Judge Love- 
lave absent. 


—~# 0er———- _ , 


Henry F. Puanto, Respondent, v. THe MERCHANTS’ AND 
MANUFACTURERS’ INSURANCE Company oF Sr. Louis, Ap- 
pellant. 


_ 


. Insurance—Agency.—An agent may effect an insurance in his own name for 
the benefit of the owner without giving the name of the owner of the goods, 
but the words of the policy must sufficiently indicate such intention. The 
word “agent” attached to the name of the person assured, imports that he 
is acting for an undisclused principal; and parol evidence is admissible in 
such case to show for whose benefit the insurance is effected. 

2. Insurance — Open Policy. — The terms of an open policy declared that the 

subject insured should “be specified by application, and mutually agreed 

upon and written on the policy.” The secretary of an insurance company, 
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unless he has authority given him by the by-laws, has no authority to waive 
such endorsement on the policy. S.M. G., “agent,” had an open policy 
with the above stipulation, and applied to the insurer for insurance upon 
goods for a voyage ; the secretary of the insurance company made a mem- 
orandum upon his books of the application, but G. not having his policy with 
him, he was told by the secretary that he must bring his policy and have 
the proper entry made: the goods had been lost at the time of the applica- 
tion, and on the same day G. was notified by the secretary that the goods 
were not insured, and he subsequently refused to make the entry on the 
policy. Held, that, as the policy required the application to be endorsed 
upon the instrument, the insurance never attached to the goods, and that 
the owner could not recover. 


Appeal from St. Louis Circuit Court. 
Hill & Jewett, for appellant. 


This was not a question of waiver, but is an attempt to hold 
the company on a verbal insurance. This policy is a special 
open policy ; nothing is insured under it till it is entered on 
the policy. When the plaintiff produces his policy only, he 
has got no case; the goods are not insured by it; and he 
then attempts to show by parol that the secretary insured 
his goods on a verbal contract, or in some other way than 
the one pointed out in the contract existing between Gray, 
as his agent, and the company. It is not a case where an 
officer of the company undertakes to waive some condition 
in a contract as to the insurance of the particular goods or 
property insured. There are no cases which go the length 
asked in this, that when the company have contracted with 
a man that they will insure his property in writing, the sec- 
retary may insure it verbally. The case of Daws v. N. B. 
Ins. Co., 7 Cow. 462, holds that an officer of acompany cannot 
bind the company by doing what he is not authorized to do 
by the charter and by-laws of the company—1 Hoffm. Ch. R. 
172-4. 

In the case at bar, Plahto was no party to the contract when 
made. He would only become so, under this policy, by an 
insurance for him. The application is in writing; shows 
who the insurance was for, and cannot be contradicted ; and 
plaintiff cannot recover on that application. 
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‘Cline & Jamieson, for respondents. 


There was no evidence showing or tending to show that 
either plaintiff or defendant, or any of their agents, had any 
knowledge or suspicion of the loss prior to the insurance, 

The second objection made to a recovery is on the ground 
that the risk was not entered on the policy. It was shown 
to be the custom of the company to enter the risk on their 
cargo book, and when the value of the shipment could be 
fully ascertained, to have the risk charged upon the policy 
book, which was often done at some future time. In this 
case, the risk was entered on the books of the company by 
their secretary, who requested the agent to bring in the open 
policy, and have this risk entered thereon. The policy does 
not say when the risk shall be endorsed upon it ; and if at 
the time it is received by the company, then the secretary 
had power to waive it, as it clearly falls within the scope of 
his authority. In this case, the proof is that he received the 
risk and waived the entry on the policy in the hands of Gray 
until some future time, when this and another risk could be 
entered—25 Barb. 189; 2 Dutcher, 268, 275. The object 
of entering the shipment on the policy, or on a policy book, 
is to indicate the fact of the intention to insure the goods 
under the policy. This can be done by the holder of the 
policy as well as the officers of the company ; or the insurance 
may be indicated by writing it across the bill of lading, which 
is often done. Any act on the part of the shipper which 
shows his design to have the cargo insured on an open policy, 
and which purpose is thus indicated before he gets any 
knowledge of the loss, is a good insurance. There can be 
no trouble on this point in this case, as the insurance was 
actually effected, and the entry made by the secretary of the 
defendant on it, as being an insurance under the open policy 
sued upon; and if there was anything further required to 
complete the contract, it was expressly waived by the secre- 
tary of the company. 

Defendant claims that this policy was issued to Gray alone, 
and that under it plaintiff could not support this suit ; and 
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that the words “agent,” &c., gave the contract of insurance 
no enlarging operation, and hence that this suit could not 
be maintained either in the name of the plaintiff, because the 
contract was not made with him, nor in the name of Gray, 
for the reason that he had no insurable interest in the goods 
at the time of the loss, and cites Wise v. St. Louis Ins. Co., 
93 Mo. 80. Here the policy is issued to Gray, agent, thereby 
clearly showing that some one else was covered by its pro- 
visions; that some one else was meant; that Gray was with- 
out interest, either in the contract or the subject of the risk. 
We are unable to reconcile some parts of the opinion of 
Judge Scott, in the above case, with the authorities he cites 
in its support. 1 Phillips on Ins. 210, relates to quite a dif- 
ferent subject ; and 1 Phil. § 409, is quite to the contrary ; 
and in 8 Metc. 348, the Chief Justice, in delivering the 
opinion of the court, expressly states, that where the policy 
was intended to cover others than those named, extraneous 
evidence can be introduced to show who was meant to be 
covered by the policy. In this case, the proof shows clearly 
that Gray was the mere agent or broker, and that the plain- 
tiff was the sole party in interest; and this can be shown by 
extraneous testimony—Tanner v. Commonw. Ins. Co., 18 
Pick. 56; Jeff. Ins. Co. v. Cotheal, 7 Wend. 82. “If (says 
Buller, Justice,) one person makes a promise to another for 
the benefit of a third, that third may maintain an action upon 
it—8 Bos. & Pul. 149; per Bailey, J., Sargent v. Morris, 3 
Barn. & Alderson, 281. 

Why should the defence on this point be nasil to 
prevail? The goods were insured; the goods are lost by a 
peril insured against ; the broker interposes no objection to 
the recovery, and the defendant does not show that it has 
any matter of offset against the agent which would be un- 
availing against his principal—1 Phil. Ins. 409; 18 Pick. 
53; 20 id. 259; 5 id. 76; 1 Mete. 166; 2 Sumn. 471-80; 
1 Wend. 72; 23 Mass. 83; Sto. Contr. 671; 2 Duer Ins. 
10, 271, 277; R. C. 1855, p. 1217; 83 Mo. 417, 420; 12 
Mass. 80. 
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Ho.mes, Judge, delivered the opinion of the court. 


The plaintiff sues as the party insured, on a policy by 
which the defendant caused “ S. M. Gray, agent,”’ to be in. 
sured ‘in such sums on property from and to such places, 
and on board such vessels as shall be specified by application, 
and mutually agreed upon and written on this policy.” [ft 
appears that S. M. Gray effects this policy as the agent of the 
plaintiff. The usual policy book was annexed to it, in which 
the declarations of the vessel’s voyages and property insured 
were to be written under this clause. The goods, which are 
claimed to have been insured in this instance, were shipped 
by the plaintiff’s agent on board the “Asa Wilgus,” at St. 
Louis, consigned to the plaintiff, at Boonville, on Satur. 
day, the first day of September, 1860. Early on the mom- 
ing of Monday following, the vessel and cargo were lost 
in the Missouri river. About four o’clock in the afternoon 
of the same day, the agent made application at the office of 
the defendant for insurance on these goods. He had not 
brought the policy with him. The secretary entered the ap- 
plication on his cargo book, under the heading, “S. M. 
Gray, agent of the Great Western Dispatch Company,” of 
which, it appears, Gray was also agent. The practice was 
to write up the insurances on policies of this kind and pay 
the premiums at the end of each month. There was evidence 
tending to show that the agent was reminded by the secre- 
tary, at the time, that he would have to bring in his policy 
and have the proper entry made in his policy book. A few 
minutes after the agent had left the office, the secretary, on 
taking up the evening newspaper, saw the announcement of 
the loss of the vessel and cargo. This fact was unknown to 
either party at the time of the previous transaction. The 
secretary immediately addressed a note to the agent, inform- 
ing him that the goods were not insured, and, when after- 
wards the agent applied, with the policy, to have the goods 
entered thereon, the officer refused to do so. 

The court instructed the jury for the plaintiff, as fol- 
lows : 
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1. That the secretary of the company, within the scope of 
his general authority, had power to waive the conditions of 
the policy as to the endorsement of goods on the policy ; and 
if he did so waive, the company are holden, though,the goods 
were not insured. 

2. That, as the policy was issued to 8. M. Gray, “ agent,” 
the word agent in the policy is a sufficient indication that 
others are interested in the goods, to justify the admission of 
parol evidence to prove property in the goods in the plaintiff; 
and if the plaintiff owned the goods, an action on the policy 
may be maintained in his name. 

Instructions were refused for the defendant to the effect 
that, if the loss were known to the agent at the time of the 
application, or if the application was understood to be made 
by him as agent of the Great Western Dispatch Company, or 
if the goods were not endorsed on the policy, and there was 
no waiver of the terms and conditions of the policy by the 
secretary, with the knowledge and assent of the board of di- 
rectors, the defendant was not liable; and further, that on the 
face of the policy it did not appear that the insurance was 
made for the benefit of the owner, whoever he might be, so 
as to enable him to sue in his own name, and that parol 
evidence was not admissible to enlarge or vary the terms of 
the policy, and that therefore the plaintiff was not entitled 
torecover. The court, sitting as a jury, found a verdict for 
the plaintiff for $3,239.31, and the case comes up by appeal. 

The first question is, whether the plaintiff was the party 
insured, so that he could sue on the policy. This point may 
be considered as settled in the affirmative, by an almost uni- 
form course of authority. The plaintiff must have an interest 
in the policy as well as an interest in the goods insured. An 
insurance may be effected by an agent in his own name, for 
the benefit of a party interested as owner, without describing 
his name, but there must be words in the policy which suf- 
ficiently indicate such an intention; the most usual words 
are, “for whom it may concern,” or “for the owners.” 
The effect of the phrases is merely to show that the agent is 

17—VOL. XXXVIII. 





254 ST. LOUIS. 





Plahto v. Mer. & Manvf. Ins. Co. of St. L. 





effecting the insurance, not for himself, but for some other 
party, who is not named. The words “8S. M. Gray, agent,” 
must have the same effect; they mean something more than 
a mere description of the agent’s‘own person. They import 
that he is acting in the character of agent for some undig. 
closed principal; such must be the understanding of the 
parties. Parol evidence is admissible in such case to show 
the identity of the party intended to be insured, and to prove 
his interest in the property insured. It does not in any way 
change or contradict the terms of the written instrument, 
It only develops and explains a latent ambiguity—Wise y, 
Mar. Ins. Co., 23 Mo. 80; 1 Arnold Ins. 25, n. 1; 2 Duer 
Ins. 40, 10; Rider v. Ocean Ins. Co., 20 Pick. 259; Jeff. 
Ins. Co. v. Cotheal, 7 Wend. 82; Davis v. Boardman, 12 
Mass. 83; Farrow v. Commonw. Ins. Co., 18 Pick. 56. But 
it is otherwise where there are no words in the policy to in- 
dicate any other party than the one named as making the 
insurance, and such was the case in Wise v. Mar. Ins. Co,, 
23 Mo. 80; Graves v. Bost. Mar. Ins. Co., 2 Cranch, 419; 
Finney v. Bedf. Com. Ins. Co., 8 Metc. 848. We think that 
the instruction that was given on this point was correct. 
The more important and difficult question is, whether 

there was any written contract of insurance—any policy at 
all on these goods. It would seem to be a settled principle 
that a policy of insurance must be in writing—1 Arn. Ins. 
17, n. 1, 50; 1 Duer Ins. 60; 1 Phil. Ins. 8; 3 Kent Com, 
Tth ed., 321 n.e. The same doctrine seems to have been 
admitted, though the point was not decided, in Smith v. 
Odin, 4 Yeates, 468. It is the universal commercial usage, 
confirmed by the general tenor of the authorities, that this 
contract shall be in writing, and it has been decided that 
‘such a thing as a verbal policy of insurance was unknown to 
the law—Cockerel v. Cin. Ins. Co., 16 Ohio, 148. If there: 
were any insurance on these goods, it must have been 
effected by the terms of this written policy, or in pursuance 
thereof. The insurers have signed no other contract but 
this, but the policy itself leaves the voyages, the vessels, and 
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the property which is to be the subject of the insurance, to 
be declared in future, in the manner therein provided: that 
is to say, these things “shall be specified by application, and 
mutually agreed upon, and written on the policy.” This 
was not actually done here at all. 

The first instruction given for the plaintiff supposes that 
the secretary had power to waive this endorsement in writing 
on the policy, and that he may have done so. There is 
nothing in the evidence that goes to prove the existence of 
any such authority. Merely as secretary, he had no power 
to waive any part of the written contract without the 
knowledge or assent of the corporation, or of the board of 
directors, or other officers having power to make contracts 
of insurance in the name of the company. It has been held 

‘that even the president of an insurance company had no 
power to waive the provisions of a policy which required the 
production of preliminary proofs of loss—Dawes v. N. B. Ins. 
Co., 7 Cow. 462. And where the secretary or other officer 
of the corporation is authorized by the charter ordinance 
and by-laws to make a policy or other contract in writing, it 
must be done in the manner prescribed in the by-laws before 
it can become the act of the company ; and the assent of the 
company to the formation or dissolution of a policy cannot 
be manifested or proved by parol— Head v. Prov. Ins. Co., 
2 Cranch, 168. So, where the by-laws required other in- 
surances to be mentioned in the policy, and it was not done, 
the policy was held to be void, and parol evidence was not 
admitted to supply the defect—Barrett v. Un. Mut. Ins. Co., 
TCush. 175. Whether this proceeding is to be regarded as 
an attempt to waive a part of the written policy, or to supply 
an omission by parol, or to substitute other evidence of the 
contract than that which was agreed upon, and expressly 
required by the policy itself, in either case it was equally 
inadmissible. 

The contract of the insurers is complete when they have 
signed the policy ; but where the policy leaves the declara- 
tion of interest, or the designation of the vessel, the voyage, 
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or the property insured, entirely open, to be afterwards 
made, a mere power is conferred on the assured, and the 
exercise of it need not necessarily be in writing—1 Arnold 
Ins. 58. A general power is not conferred by this policy ; 
but the authority which is given, is in terms restricted tog 
mutual agreement, and a writing to be endorsed on the policy, 
The declaration or application of the assured is not to be 
absolute ; it must be mutually agreed upon before it can be 
endorsed, and it must be endorsed on the policy before the 
declaration will be complete or the risk attach. In Robinsoy 
v. Tournay, 3 Camp. 157, the power to make a declaration 
of interest was left open and general. Lord Ellenborough 
was of the opinion that in such case the declaration need not 
have the signature or the assent of the insurer. He observed 
that the contract was complete when the underwriters had 
signed the policy ; that the declaration of interest was the 
mere exercise of a power conferred on the assured, and that 
it was generally put upon the policy for convenience, but there 
was no necessity for its being in writing ; and he alloweda 
mistake in the name of the ship to be corrected by parol 
evidence, showing on what ship the goods were laden. In 
Harmon v. Kingston, 8 Camp. 150, the same learned judge 
held that a declaration of this kind, where the policy was in 
general terms, necessarily imported two parties—the person 
who makes it and the person to whom it is made—and that 
if it had been written in the policy, so that the party could 
not recede, that might have been sufficient. He allowed 
that the declaration, in such a case, was no part of the con- 
tract, and did not require any further assent of the assurers, 
but that it must be communicated in such manner that the 
assured could not recede from it; and it was held that the 
declaration of value must have been made before the loss, 
in order to change an open into a valued policy. If this 
policy had been expressed in the same general terms, the 
declaration that was made here might have been sufficient. 
But the power given in this policy is not general, but re- 
stricted. It requires not only a declaration, but a mutual 
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agreement, and an endorsement in writing on the policy. 
This is a part of the written contract. From all that was 
done here, the assured might himself have receded. Had the 
goods arrived safely at Boonville, and the assured had then 
refused to make the endorsement on the policy and pay the 
premium, it is not apparent how the premium could have 
been recovered from him on a risk which, by the express 
terms of the policy, had never attached. If the application 
were accepted, and there was a mutual understanding that 
the endorsement should be made at a future day, upon a 
premium to be paid in the usual manner, it might amount 
to such a contract that an action at law would lie for special 
damages for a breach of it. There is authority to the effect 
that such an action may be maintained on a breach of con- 
tract in refusing to execute a policy of insurance according 
toagreement—1 Duer Ins. 66, III. But until this endorse- 
ment should be made, such agreement could not become any 
part of the contract of insurance contained in the policy. 
The acknowledgment of the receipt of the premium contain- 
edin the policy, and the usages as to the mode of settling 
the premiums, might be enough to remove all ground of ob- 
jection on the score of the premium not having been in fact 
paid. The application may be deemed to have been suf- 
ficient. The entry of it in the cargo book of the office may 
be admissible to show an acceptance of the application, and 
a mutual agreement, so far as such agreement was necessary 
to authorize an endorsement in writing to be made on the 
policy, by the secretary, of the property therein mentioned, 
when the policy should be produced for the purpose. It 
may be conceded that it was contemplated by the policy, as 
signed, that the secretary should have this power. 

If the endorsement had been in fact made even after the 
loss occurred, and before it came to the knowledge of either 
party, it nevertheless would have been valid and binding— 
Halleck v. Ins. Co., 2 Dutcher, 268; but it was not done. 
The result necessarily is, that there was no contract of in- 
surance ; no policy on these goods within the terms of the 
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written instrument. The power given by the policy hag 
never been exercised at all in the manner therein required; 
and the company had signed no other contract of insurance 
on these goods. It does not appear that the secretary had 
any power to waive the written policy, or to make a contract 
of insurance in any other than the usual mode. We find no 
evidence in the record that he did in fact undertake to make 
any such waiver. It merely amounts to this, (which often 
happens,) that the party, by want of proper diligence and 
attention, had failed to get done what was necessary to be 
done, in order to make a binding contract. 

We think the first instruction given for the plaintiff was 
eroneous. The second instruction which was refused for the 
defendant should have been given. In the refusal of the 
rest we see no material error. 

, Judgment reversed and the cause remanded. Judge 
Wagner concurs; Judge Lovelace absent. 


-——_- 


JosHuA H. ALEXANDER, Respondent, v. JAMES Harrison et 


al., Appellants. 


1. Action—Malicious Attachment.—To sustain an action for maliciously suing 
out an attachment, it must be shown by satisfactory evidence that the plain- 
tiff in the attachment knew that he had no cause of action whatever against 
the defendant, and that he also acted maliciously therein. 

2. Action—Malicious Attachment—Probuble Cause.—Where a client fairly sub- 
nits all the facts of the case to his counsel in good faith, and is advised by 
them that he has a cause of action against the defendant in the attachment, 
and merely pursues the course recommended by them, relying upon the 
correctness of their legal opinion, he cannot be held liable in an action for 
maliciously suing out an attachment. Malice cannot be imputed to him in 
such case, and it is error to instruct the jury in such manuer that they may 
so find. 

. Evidence—Counsel—Hearsay.—An attorney consulting with counsel upon a 
case, may, in an action for a malicious attachment, testify what was the 
opinion given to the plaintiff in the attachment by such counsel. 

4. Practice— Evidence — Supreme Court.— Where there is no evidence to sup- 
port an issue, it is the duty of the court so to instruct the jury ; and where 
the evidence does not support the verdict, the Supreme Court will reverse 
the judgment. 
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Appeal from St. Louis Circuit Court. 


The facts are stated in the opinion. The defendants asked 
the court to instruct the jury as follows, which the court re- 
fused, and defendants excepted : : 

1. In order to enable the plaintiff to recover on the secund 
count in the petition for a malicious prosecution, the burden 
of proof is on the plaintiff, to show by evidence satisfactory 
to the jury, that the defendant was directly connected with 
the execution of the writs of attachment, by delivering the 
writ to the sheriff, or by participating in his proceedings for 
the levy, or by directing him to make the levy; and if the 
jury find that the suit was commenced by the advice of an 
attorney learned in the law in the State of Illinois, then the 
plaintiff cannot recover in this action on the second count 
for the alleged malicious prosecution. 

2. If the jury find from the evidence that the attachment 
suit was commenced in Illinois, by the attorneys Koerner 
and Morrison, or either of them, for Chouteau, Harrison & 
Vallé ; that writs of attachment were sued out by said at- 
torneys in the State of Illinois, upon their own judgment 
and opinion that said Alexander was liable to said suit by 
attachment upon said notes; and that the said Chouteau, 
Harrison & Vallé were neither of them present when said 
writs were sued out; and that neither of them had anything 
to do with delivering the said writs of attachment to the 
sheriff or sheriffs who executed them, but that said writs 
were delivered or directed to the officers for execution by 
the said attorneys, or one of them, in the State of Illinois ; 
and that said attorneys did not consult said Chouteau, Har- 
rison & Vallé as to the levy upon said lands, but directed 
the levy upon the lands seized upon their own knowledge 
and opinion, and without any direction to do so by said 
Chouteau, Harrison & Vallé; and that said attorneys did 
so in good faith, with intent to collect the said notes, and 
for no other purpose, then the plaintiff cannot recover for 
any damages for maliciously suing out an attachment; and 
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the jury will find a verdict for the defendants on the secong 
count in plaintiff’s petition. 

8. If the jury find from the evidence that the notes sued on 
in Illinois by defendants were the notes of the Ohio & Mig. 
sissippi R.R. Co.,.and issued for debts due by said company 
to different persons, and endorsed to Chouteau, Harrison & 
Vallé, and that said Chouteau, Harrison & Vallé knew the said 
notes were the notes of said company, and issued for debts 
of said company, and that Chouteau, Harrison & Vallé tried 
to collect said notes of said company, and also of Page & 
Bacon, and failed; and that Chouteau, Harrison & Vallé 
thereupon gave the notes to an Illinois lawyer or lawyers to 
be collected ; and that said lawyers were competent and 
skilful in their profession, or that either of them were so; 
and that by the advice of said lawyer or lawyers, suit was com- 
menced by defendants in Illinois against Alexander, for the 
sole purpose of endeavoring to collect the amount due on said 
notes, and without any other purpose or object ; and that said 
lawyer or lawyers advised the defendants that said suit could 
be maintained on said notes against said Alexander, in Illinois, 
then the jury is directed to find for defendants on the second’ 
count in the petition. 

The plaintiff asked the following instructions, which were 
given : 

1. The jury are instructed that, if the defendants failed to 
prosecute an attachment sued out of the Circuit Court of 
Marion county, State of Illinois, by them against the estate 
or lands of plaintiff Alexander, (which fact is admitted by 
the pleadings,) then the plaintiff is entitled to recover, upon 
the first count in his petition, such damages as they believe, 
from the evidence, plaintiff sustained by the bringing of said 
attachment suit; and such damages will include all the 
reasonable costs and expenses of defending said attachment 
suit, including whatever fee the services of the counsel employ- 
ed by Alexander to defend said suit were reasonably worth, 
and all travelling expenses necessarily incurred in travelling 
to and from, and remaining at, the courts where said suit 
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was pending, to attend said suit; also, in getting testimony 
for said defence; also, whatever the time and labor of the 
plaintiff, necessarily employed in the defence of said suit, 
were reasonably worth ; and the jury may include interest 
on such amounts from the time of the commencement of 
this suit. 

9g. If the plaintiff consulted a man who had retired from 
the practice of the law, and was not familiar with the law 
and practice at the time he was consulted, the advice of such 
a person that Alexander was legally liable upon the claims 
sued on in the attachment suit, would not be a sufficient 
justification for bringing such a suit, if the plaintiff knew at 
the time that Alexander did not justly owe him the debt for 
which he sued. 

8. If the jury believe from the evidence that the defend- 
ants brought the attachment suit against Alexander ma- 
liciously and without probable cause, they will find for the 
plaintiff on the second count of his petition, and may assess 
such exemplary damages as they may believe from, the cir- 
cumstances of the case, as detailed in the evidence, the 
plaintiff ought to recover. The jury, however, will not allow 
damages on account of any matter for which they have 
allowed damages on the first count or cause of action. 

To the giving of which the defendants excepted. 

The court gave the following instruction to the jury for 
defendants : 

If the jury find from the evidence that the present defend- 
ants brought their suit in Illinois against Alexander on the 
advice of counsel reasonably skilled in the law, and that said 
counsel was apprised of the facts relating to the claim against 
Alexander ; and said suit was brought in good faith, to re- 
cover what the plaintiffs in that suit, on the advice of their 
counsel, believed to be a legal claim against said Alexander, 
then the defendants in this suit had probable cause for bring- 
ing their said attachment suit, and are entitled to a verdict 
on the second count or cause of action. 

There are two counts, or causes of action, in the plaintiff’s 
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petition, and the jury must find a separate verdict on each 
count. 


Hill & Jewett, for appellant. 


I. In an action for a malicious attachment, the defendant 
must be connected, by averment, with the execution of the 
process, by delivering the writ to the officer, or participating 
in his proceedings--Marshall v. Betorce, 17 Ala. 832; Stone 
v. Swift, 4 Pick. 889; Donnell v. Jones, 18 Ala. 490; 17 
Ala. 167; Wiley v. Traiwick, 14 Texas, 662; Wood v. Weir, 
5 B. Mon. 544; Kirksey v. Jones, 7 Ala. 622; Young y, 
Gregorie, 3 Cal. 446; Boon v. Maul, Penn. (N. J.) 631; 
see cases cited in Drake Att. § 732, n. 2, 2 ed. 

After the suit was brought, the Supreme Court of Illinois 
declared the law to be, that although it was prima facie the 
individual note of Alexander, yet that it was competent for 
him to show by parol evidence that it was the note of the 
Ohio and Mississippi Railroad Company. The attachment 
suit was then dismissed, and the defendant sued on the bond, 
and joined a count for malice. ' 

The instructions of the court were erroneous in directing 
the jury that they might allow smart money for malice 
against the defendants, plaintiffs in the attachment. For 
this, the judgment should be reversed. 


G. P. Strong, for respondents. 


Malice is the doing any act injurious to another, without 
a just cause—3 Bouv. L. Dict., ** Malice,” 105 ; Greenl. Ev. 
§ 34,n.2; id. § 453; 11S. & R. 39, malice may be inferred; 
3 Sto. R. 7; 5 B. Mon. 550; 14 Texas, 671. As to advice 
of counsel—2 Greenl. Ev. § 459. The testimony showed that 
Morrison, one of the counsel, was a sort of general specula- 
tor, and had not practised law for years. Kirksey v. Jones, 
7 Ala. 627-8, p. 628, the court remark that “ the authority 
to sue out an attachment is within the scope of the power of 
an attorney, and therefore the principal is necessarily answer- 
able in damages for the abuse of it.” 
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In the case at bar, the defendants executed the bond for 
the very purpose of securing an attachment against plaintiff’s 


property. 
Hotmes, Judge, delivered the opinion of the court. 


The petition contained two counts. The first count was 
founded upon a wrongful suing out of an attachment merely. 
The second was based upon the ground that the attachment 
suit was malicious and without probable cause. The plain- 
tiff recovered nine hundred and fifty dollars damages on the 
first count, and two thousand dollars on the second. No 
question is raised here under the first count, and the consid- 
eration of the case will be confined to the second count. 

The defendants insist that the court below erred in in- 
structing the jury on the question of malice and want of 
probable cause, and in excluding testimony as to what was 
the opinion and advice of one of the counsel employed to 
bring the suit. 

The facts proved would seem to have been substantially 
these: That the defendants held certain notes as assignees, 
which had been drawn by the plaintiff in his capacity of 
treasurer of the Ohio and Mississippi Railroad Company, run- 
ning in his name, and signed, “ J. H. Alexander, Treas. Ohio 
& Miss. R.R. Co.”’; that it was known to ihe defendants and 
their attorneys that these notes had been given in the business 
of the corporation, and that the plaintiff had executed them 
in his official character only; that the defendants, being 
unable to collect the notes of the company, or other parties, 
placed them in the hands of an attorney, after consulting 
with him on the subject, for collection, by suit against the 
plaintiff here, in the State of Illinois, where he owned the 
lands which were attached ; that the attorney took them for 
collection by suit against the plaintiff, provided that upon 
consultation with other counsel at Belleville, they should be 
of the opinion that the plaintiff was individually liable on 
notes drawn and signed in this manner; that this idea was 
first suggested to the defendants by the attorney, and that 





ST. LOUIS. 





Alexander v. Harrison et al. 





the whole conduct of the matter was left by them to the 
judgment of their counsel, and the entire proceedings after. 
wards were directed by the attorneys; that the attorney 
spent a whole day in examining books on the question of 
law, in the office of the ether counsel with whom he con. 
sulted, and came to the conclusion that the plaintiff was 
liable individually on the notes as maker, and thereupon the 
attachment suit was brought by the other counsel in person, 
and was prosecuted by them for several years in the courts, 
until it was finally dismissed. The evidence further tended 
to show that the first attorney had been many years in the 
practice of law in that State, though for the last five years 
previous he had been also largely engaged in speculative 
operations beyond the sphere of professional practice ; and 
the other counsel was a practising attorney of long standing 
at the bar, and possessed of experience and ability in the 
profession. We find nothing in the evidence that has the 
least tendency to prove any want of diligence, honesty or 
good faith on the part of these attorneys. Nor have we been 
able to discover any just ground for charging these defend- 
ants with any malicious, wicked, sinister or evil motive, or 
any unlawful purpose, in what they did. 

The question of malice and want of probable cause does 
not arise upon the truth of the affidavit made for an atéach- 
ment, nor upon the rights of the plaintiffs therein to have 
- that form of process. The ground of the attachment. was 
non-residence of the defendant; and that was true. The 
matter of actual damages on a wrongful attachment merely, 
was disposed of under the first count. There is no doubt 
that he may also sue in a special action on the case fora 
malicious abuse of the attachment process, and recover dam- 
ages beyond the natural and proximate actual damages re- 
sulting from the attacliment—Roe v. Thomas, 19 Mo. 613. 
The case here must depend wholly upon the right to sue at all 
upon these notes, and the malice and want of probable cause 
must consist, not merely in taking out the process of attach- 
ment when they were not entitled to have that process, but 
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in suing the plaintiff here at all on these notes, and using 
the attachment process in aid of his suit, when there was no 
cause of action against him. In such case, this action can- 
not be sustained, unless there be satisfactory evidence that 
the plaintiffs there knew, when they commenced their suit, 
that they had no cause of action whatever against the defend- 
ant therein, nor unless they acted maliciously in that behalf 
—Drake on Attach. § 734, 2 ed. 

It does not appear that the clients withheld any informa- 
tion from their counsel, or did anything to procure an opin- 
ion which might protect them against a suit for damages, nor 
that they gave any particular directions about the suit; but 
it would seem to he very plain, that, being doubtful of their 
legal rights, they submitted the matter to counsel learned in 
the law, with a view to ascertain the liability of the party to 
be sued on these notes, and that they did nothing more than 
to pursue the course pointed out by their legal advisers. 
How can they be charged with malice and want of probable 
cause, on such a state of facts as this? There is nothing in 
the evidence to show that the notes were used as a mere pre- 
tence for a cause of action, nor that the real object was to 
vex, harass and injure the person sued. Neither does the 
evidence prove that the attorneys, or either of them, were 
so unskilful, incompetent, or ignorant of their profession, 
that the mere fact that they were employed in the business 
can be taken as proof of bad faith, evil design, or malicious 
purpose, on the part of the defendants. There is no proof 
of dishonesty, or sinister purpose, on the part of the attorneys. 
There was no satisfactory evidence of malice on the part of 
the defendants. Malice is the essential thing in these cases. 
The malice required has been defined with great accuracy 
and precision, as consisting in an improper motive, not ne- 
cessarily any positive malignity or corruption, but a wilful 
disregard of the rights of others, “ whether it be to compass 
some unlawful end, or some lawful end by unlawful means, 
or to do a wrong and unlawful act, knowing it to be such ;” 
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as when an attachment is sued out by a person who knows 
he has no cause of action, he may be deemed to have intend. 
ed thereby to vex, harass and injure the party sued; and 
this would be malice enough—Drake on Attach. § 733, 
Ives v. Bartholomew, 9 Conn. 313; Kirksey v. Jones, 7 
Ala. 622. 

The malice here supposed is predicated wholly upon the 
ground that the defendants and their attorneys had knowledge 
that the notes were made by the plaintiff in his capacity of 
treasurer, and in the business of the corporation, and that he 
was not himself personally liable on the original indebted. 
ness for which the notes were given. But the question 
whether he had drawn and signed these notes in such manner 
as to make himself personally liable on the instruments, was 
a matter of law; and this was the very question which was 
submitted to the judgment of counsel. So far as appears, it 
was examined and considered by them with diligence and 
in good faith. It was in itself no mere pretence of a legal 
question ; nor does it appear to have been used as such by 
the parties concerned. It was admitted on the argument 
that the older authorities would uphold such a liability, 
though the course of later decision on the point had been 
the other way. Conceding the conclusion arrived at by the 
attorneys to have been erroneous, it amounted to nothing 
more than that they were mistaken in the law, and gave 
wrong advice to their clients. Where the clients merely 
pursue the course recommended by their counsel, relying 
upon the correctness of their legal opinion, they cannot be 
held liable to this action—Stone v. Swift, 4 Pick. 398. 
Malice cannot be imputed to them in such case, and it is 
error to instruct the jury in such manner that they may 80 
find. It has been said by a learned judge, that if there bea 
spark of evidence, it must go to the jury; we have not found 
a scintilla here. 

The testimony of one of the attorneys as to what was the 
opinion and advice of the other was excluded. This was a 
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material, substantive fact by itself, and a part of the issue. 
It was not mere hearsay. It was to be proved as a matter of 
fact and a part of the transaction. We think the witness was 
as competent to prove this fact as to prove what was his own 
opinion and what advice he gave. That he concurred in 
opinion with the other attorney, would seem to have been 
necessarily to be inferred from the testimony which was 
admitted ; and this error alone might not have been very 
important. 

We think the second and third instructions, which were re- 
used for the defendants, should have been given. The first 
one was objectionable, as limiting the issue to particular facts. 
The second instruction given for the plaintiff should have 
been refused. It had no sufficient foundation in the evi- 
dence. 

It supposes that the attorneys had retired from the profes- 
sion, and were not familiar with law and the practice at the 
time when they were consulted. The evidence did not show 
such a state of facts, but rather quite the contrary. It was 
partly predicated, also, on the ground that the parties suing 
knew that Alexander did not justly owe the debt for which he 
was sued. This was immaterial. It did not depend on the ab- 
stract justice of the debt, but on the legal liability. Ifthe party 
were liable in law, it made no difference that the notes were 
given for the debt of another. An accommodation endorser, 
@ surety, or an agent who has failed to bind his principal, 
may be liable personally, though the debt be not his own. 
The debt was not justly due from him, otherwise than as he 
was legally liable to pay it; but if he were liable in law, that 
was enough. The courts know no other justice than the 
justice of the law. We think the instruction had a direct 
tendency to mislead the jury. 

The third instruction given for the plaintiff was correct 
enough as an abstract proposition of law; and if there h&d 
been evidence on which it was proper to submit such an issue 
to the jury, there could be no objection to it. It is a matter 
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of no little difficulty to determine when there is some eyj. 
dence and when there is no evidence to support an issue, 
The proof of malice here was exceedingly slight, if any at 
all; the malice was of the very essence of the cause of action 
as well as the want of probable cause; and, on the whole, we 
are constrained to say, that the evidence did not justify the 
giving of such an instruction. 

The instruction that was given by the court of its own 
motion was entirely correct in itself, and placed the issue 
fairly before the jury, on the side of the defendants ; and if 
there had been no other instructions, it is hardly to be sup. 
posed that the jury could have found the same verdict under 
this alone. The defendants’ instructions were refused. The 
instructions given for the plaintiff authorized the jury to be. 
lieve that there was a case before them on the evidence which 
would warrant them in finding a verdict for the plaintiff. The 
cause being submitted to them in this manner, and the case 
showing some hardship, and perhaps considerable loss, on the 
part of the plaintiff, with some circumstances of aggravation, 
and with full scope for plausible argument, there is no wonder 
at the verdict found by the jury. But upon a careful con- 
sideration of the whole case, and in view of the just rules of 
law which ought to govern in such a matter, we find it im- 
possible to give our sanction to this verdict. 

As the whole matter seems to turn at last upon a question 
of law on the whole evidence, we see no occasion for sending 
the case back for a new trial on this count. The judgment 
will therefore be reversed ; and proceeding to give such 
judgment here as ought to have been given below, the plain- 
tiff will have judgment here for the amount of the verdict on 
the first count, with interest from the date of the rendition 
of the judgment below. Judge Wagner concurs; Judge 


Lovelace absent. 
@ 
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Joan O’ Fatton, Respondent, v. Grorce L. Davis, Garn., 
&c., Appellant. 


Practice — Garnishment — Default.—The denial to the answer of the garnishee 
was not filed within the time prescribed by the rule of court, but was after- 
wards filed, and a judgment by default taken against the garnishee ; to set 
aside which judgment, a motion was made, supported by affidavits, of a 
good defence upon the merits, and that the garnishee had no notice of the 
filing of the denial out of time, which motion was overruled. The Supreme 
Court reversed the judgment and remanded the case, with leave for the 
garnishee to file his reply. 


Appeal from St. Louis Circuit Court. 


C. D. Colman, and Davis, Evans § Davis, for appellant. 


Wickham, for respondent. 


Hotes, Judge, delivered the opinion of the court. 


In this case, it appears that the denial of the plaintiff was 
not filed within the fifteen days allowed by the rule of court 
after the filing of the answer of the garnishee, and that some 
time afterwards, and only a few days before the cause was set 
for trial, the plaintiff had leave to file his denial, and it was 
filed without notice to the garnishee. The garnishee, by some 
negligence or oversight of his attorney, was not represented 
on the trial, and a default was taken against him for want of 
areply, and the court proceeded to hear testimony in sup- 
port of the new allegations of the denial, and made an order 
on the garnishee to deliver over to the sheriff the money in 
his hands found to be due to the defendant in the execution, 
and subsequently rendered a final judgment and awarded 
execution for the amount. 

The garnishee filed his motion to set aside the judgment 
in due time, as it appears, for various reasons, and, among 
the rest, that he had no notice of the filing of the plaintiff’s 
denial out of time, and that he had a good defence to the 
plaintiff’s demand, supported by affidavits; and, a month 
or so after the final judgment, there was filed what is called 

18—vVoL. XXXVIII. 
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a motion for a review, which was overruled, and a bill of ex. 


ceptions filed. 
It does not appear that there was any rule of court as to 


giving notice to the other party, when a denial, or other 
pleading, is filed by leave of court out of time. We think 
there would be great propriety and justice in a rule requir. 
ing some notice in such cases. Strictly, parties are presum. 
ed to be in court, and to take notice of all the proceedings 
in the cause; but, practically, their attorneys can scarcely 
be expected to be present on every occasion like this, and 
some notice would seem to be reasonable in such cases. The 
motion to set aside the judgment by default was one ad- 
dressed in some measure to the discretion of the cOurt; that 
discretion may be reviewed here in proper cases. We are 
inclined to think the default ought to have been set aside, 
and an opportunity given to the garnishee to file his reply. 
The motion for a review was properly overruled. A mo- 
tion for a new trial could not be filed after four days had 


elapsed, and our attention is not called to any law allowing 
a motion for a review in such cases. 

Judgment reversed, and remanded, with leave to the garn- 
ishee to file a reply. 

Judge Wagner concurs ; Judge Lovelace absent. 


StaTE oF Missouri, Respondent, v. Grorce Starr, Appel- 
lant. 


1. Crimes — Homicide. — The law of homicide may be regarded as definitely 
established in this State by a series of well considered and consistent de- 
cisions. Where the evidence all tends to prove a case of murder in the first 
degree, or of justifiable homicide, it is proper for the court, by its instruc- 
tions, to confine the attention of the jury to the two points. 

2. Crimes—Murder.—The right of self-defence, which justifies homicide, does 
not imply the right of attack, and the plea cannot avail in any case where 
the difficulty was induced by the act of the party accused in order to afford 
him a pretext for wreaking his malice. 

.8. Crimes — Murder — Manslaughter. —To have the effect to reduce the guilt of 
killing from that of murder in the first degree to manslaughter, the provo- 
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cation must consist of personal violence; neither words of reproach nor in- 
sulting gestures can have this effect. 


4, Practice— Trial —Evidence.—Whien it is proposed to contradict a witness 
by proof of different statements made, the attention of the witness must be 
called to the time, place and person involved in the supposed contradiction. 


Appeal from the St. Louis Criminal Court. | 


Shreve and Mauro, for appellant. 


Vastine, Cline & Jamieson, and C. P. Johnson, for re- 
spondent. 


Wacener, Judge, delivered the opinion of the court. 


The appellant was indicted at the March term, 1865, of the 
Criminal Court of St. Louis, for the killing of William L. 
Smith. At the November term following he was tried and 
convicted of murder in the first degree and sentenced to be 
exectited. Many reasons are assigned for a reversal of the 
judgment below, but the main ones relied on may be classed 
in four propositions: 1. That the court erred in declaring 
the law of homicide. 2. That the court erredin refusing to 
declare the law of manslaughter. 38. That the court erred 
in refusing to instruct in reference to provocation. 4. That 
the court permitted illegal evidence to go to the jury. 

The indictment is founded on the first section of the sec- 
ond article of the statute respecting crimes and punishments 
' (R. 0. 1855, p. 558), which declares that every murder 
which shall be committed by means of poison, or by lying in 
wait, or by any other kind of wilful, deliberate and premed- 
itated killing, or which shall be committed in the perpetra- 
tion, or attempt to perpetrate, any arson, rape, robbery, bur- 
glary, or other felony, shall be deemed murder in the first 
degree. The fourth section declares homicide to be justifia- 
ble when committed “in resisting any attempt to murder a 
person, or to commit any felony upon him or her, or in any 
dwelling-house in which such person shall be,”’ &c. 

As to the first objection, we have been unable to discover 
any error in the instructions given by the court on its own 
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motion, or at the instanceof the counsel for the State, def. 
ning the law of homicide. Every instruction complained of 
has been repeatedly sanctioned by this court, as will be seen 
by referring to the various books of Reports. The law of 
homicide may be regarded as definitely established in this 
State by a series of well considered and consistent decisions, 
and it ought not to be unsettled or varied without gross 
mistakes have been made. We perceive no such mistakes, 
but on the contrary believe the former adjudications of this 
court contain a correct exposition of the statute. It is the 
duty of the court to instruct the jury with reference to the 
testimony in the case, and where the evidence all tends to 
prove one offence, it is wrong to mislead the jury by giving 
instructions in relation to a different one. Where under the 
indictment the accused may be convicted of murder in the 
first degree, or of any of the less grades of homicide, in cases 
in which the evidence will warrant it, the court, in its discre- 
tion, may direct the jury by suitable instructions that the 
case, as made out by the evidence, of which they are the 
judges, is one of murder in the second degree, and, if the 
evidence is believed, it will not warrant a verdict for murder 
in the second degree, or for any of the degrees of manslaugh- 
ter—State v. Schoenwald, 31 Mo. 147. This is simply de- 
claring the law as applicable to the facts. It is a mistaken 
notion that has sometimes prevailed, that in criminal cases 
courts are nothing but aids to the juries. The truth is, that, 
in criminal as well as civil cases, juries are aids to the 
court. It is their duty to ascertain the facts, and the court 
must apply the law to the given state of facts thus found. 
In this case, the court declared the law on the theory that 
the killing was either murder in the first degree, or it was 
justifiable homicide. A careful review of the testimony sat 
isfies us that this view was correct. The defence was con- 
ducted purely on this basis. Had the jury believed the evi- 
dence on the part of the defendant, they would have been 
fully warranted in finding it a case of justifiable homicide— 
a killing in self-defence. There was not a scintilla of evi- 
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dence, so far as we have been able to discover, going in the 
least to show that it came within either of the grades of man- 
slaughter. 

The defendant requested the court +o give the following 
instructions : 

“4, Ifthe jury shall believe from the evidence adduced 
in the case that the defendant, Starr, had reasonable cause 
to apprehend a design on the part of the deceased to commit 
a felony, or to do some great personal injury to the defendant, 
and that there was reasonable cause to apprehend immediate 
danger of such design being accomplished, and that he killed 
the deceased in order to prevent the accomplishment of such 
design, then you should acquit the accused on the ground 
that such homicide is justifiable in the law because committed 
in self-defence. And the court further instructs the jury, 
that it is not all necessary, in order to acquit on the ground 
of self-defence, the danger should have been real or actual, 
or that such danger should have been then impending and 
about to fall on him; it is only necessary that the jury shall 
believe that the defendant had reasonable cause to apprehend 
that there was immediate danger of a design to commit a 
felony, or to do great bodily harm to the defendant to be 
about to be accomplished. 

“2. If the jury shall believe from the evidence that the 
deceased voluntarily entered into an altercation with the de- 
fendant, and because of certain offensive language applied to 
him, or which he supposed was applied to him by the de- 
ceased, stepped up to the door of the accused, in which the 
accused was standing, and kicked the accused, and sprang 
upon him with a knife in his hand, and that from such cir- 
cumstances the accused had reasonable cause to apprehend a 
design on the part of the deceased to do him great, bodily 
harm or some great personal injury, and that there was rea- 
sonable cause to apprehend that there was immediate danger 
that such design would be accomplished, and to prevent such 
design defendant killed deceased, then such killing was 
justifiable under our law, because done in his self-defence.”’ 
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The court gave the above instructions, but annexed to 
them the subjoined qualification : 

“The foregoing instructions are given with this qualifica- 
tion, that the right of self-defence which justifies homicide 
does not imply the right of attack; and the plea of justifica. 
tion in self-defence cannot avail in any case where it appears 
that the difficulty was sought for and induced by the act of 
the party in order to afford him a pretence for wreaking his 
malice.” 

To which action of the court, in annexing the above qual- 
fication to the instructions, the defendant, by his counsel, 
excepted. The above instructions presented the law of self- 
defence, or justifiable homicide, in a remarkably favorable 
aspect toward the defendant. The qualification was neces- 
sary in view of the evidence in the case. The testimony 
tended to show that the accused sought the altercation, and 
was instrumental in bringing it on; and if the jury found 
such to be the fact, the law would not permit him to shield 
himself behind the doctrine of self-defence. Besides, the 
qualification is couched in the very language of Wharton, 
and commends itself for its justice, and is well supported by 
authority—Whart. on Hom. 197; 1 Russ. on Cr. 521, 585; 
1 Hale, 451; State v. Ferguson, 2 Hill (S. C.), 619; State 
v. Lane, 1 Ired. 113. But the instruction to which the great- 
est objection is made is as follows : 

‘“‘ Tf you find from the evidence that the defendant and the 
deceased had a difficulty which resulted in the death of the 
deceased, and that defendant commenced the difficulty, or 
brouglit it on by any wilful or unlawful act of his, or that he 
voluntarily and of his own free will and inclination entered 
into the difficulty, then there is no self-defence in the case, 
and you should not acquit on that ground; and in that-case 
it makes no difference how high the passion of the defendant 
may have arisen, nor how imminent the peril may have been 
in which the accused was placed during the conflict.” 

This instruction is copied precisely from one in the case of 
the State v. Shoultz, which was approved and sanctioned by 
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this court, although it was not specially commented on by 
Judge Ryland, who delivered the opinion in that case. We do 
not consider that this instruction is open to the severe criticism 
which has been placed upon it by the defendant’s counsel, 
that “our statute enacts that homicide committed in self- 
defence shall be justifiable in resisting a felony, but this de- 
clares it shall be murder in the first degree.”’ As an abstract 
proposition of law, it is certainly very broadly stated, but is 
justified in reference to the evidence here. There was evi- 
dence to show that the accused had induced the deceased 
to disarm himself; that he had incited and brought about the 
difficulty or altercation, and then had taken advantage of 
the helpless condition of the deceased, and inflicted mortal 
wounds with a deadly weapon. One who is without fault 
himself, may, when attacked by another, kill his assailant if 
the circumstances be such as to furnish reasonable ground 
for apprehending a design to take away his life, or do him 
some great bodily harm, and there is also reasonable ground 
for believing the danger imminent that such a design will be 
accomplished ; but he will not be allowed to be the active in- 
ducing cause of the circumstances to provoke the difficulty, 
and voluntarily engage in the altercation, and then rely on 
justifiable homicide as a protection. A m&n cannot be the 
aggressor and then claim immunity under the plea of self- 
defence. 

We have not examined the instructions seriatim ; it was 
deemed useless, for, as before stated, they have heretofore 
received the approbation of this court. Our statute defines 
what constitutes murder in the first degree, and appears to 
be substantially a transcript from a Pennsylvania statute. 
Under that statute, it is contended that the Pennsylvania 
courts hold, that, unless the circumstances of malice are 
proved, the law will presume the unlawful killing murder of 
the second degree. In Commonwealth v. Dougherty the act 
received a thorough examination and construction, and the 
court said: “From the words of this law it would seem four 
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modes of killing are enumerated, any one of which will be 
murder in the first degree. In the last, viz., where a man 
kills another in the perpetration or attempt to perpetrate the 
crimes mentioned, the intention is excluded as not necessary 
to constitute the crime of murder in the first degree. But 
with respect to the three other modes of killing, viz., by poi- 
son, lying in wait, or any other kind of deliberate killing, 
the intention is still the essence of the crime and its guilt, 
since the law as well as before consists in taking away the 
life of a human creature with circumstances which show a 
cool depravity of heart, or a mind wholly conscious of its 
views and designs. Whenever this is the case, whenever it 
appears from the whole evidence that the crime was, at the 
moment, deliberately or intentionally executed, the killing is 
murder in the first degree. It is sufficient to constitute this 
crime if the circumstances of a wicked and depraved disposi- 
tion of mind, or, as it is expressed in the law, of wilfulness 
and deliberation, are proven, though they arose and were 
generated at the period of the transaction. This construction 
of the law is certainly a sound one, because it is perfectly 
agreeable to the words; and the inéention, as it ought, still 
remains and constitutes the essence of the offence’”—1 Bro, 
App. 21. And it has been held repeatedly that to make the 
killing premeditative according to the true meaning of the 
act, it is not necessary that the design should be long form- 
ed; but if the design to kill be formed previous to the act, 
that it is murder in the first degree, and that the intention 
to kill, though immediately executed, is still the true crite- 
rion of the crime, and that the intention of the accused can 
be collected only from his words and actions—Pa. v. McFall, 
Add. 255 ; Respublica v. Mulatto Bob, 4 Dall. 146; State v. 
Dunn, 18 Mo. 419. 

With this construction of the law, the defendant has no 
ground of complaint against the action of the court; for the 
whole case was fairly put to the jury, with the declaration 
that “to constitute murder in the first degree under our 
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statute, the killing must not only be malicious, but it must 
have been a wilful, deliberate and premeditated killing. Mal- 
ice, deliberation and premeditation are the very essence of 
the crime; they are facts in the case, all of which must be 
found affirmatively by a jury before they can convict of mur- 
der in the first degree.” 

Nor do we conceive that the court committed any error in 
refusing to declare the law of provocation as requested by 
the defendant. There was no evidence which would have 
justified such an instruction. Where there is lawful prov- 
ocation, the law, out of indulgence to human frailty, will re- 
duce the killing from the crime of murder to manslaughter ; 
but neither words of reproach, how grievous soever, nor in- 
decent provoking actions or gestures, however much calcu- 
lated to excite indignation or arouse the passions, are suffi- 
cient to free the party killing from the guilt of murder. To 
have the effect to reduce the guilt of killing to the lower 
grade, the provocation must consist of personal violence— 
Whart. Crim. L. 486; State v. Merril, 2 Dev. 269; Beau- 
champ v. State, 6 Blackf. 299; Oneby’s case, 2 Ld. Raym. 
1485; 1 Russ. on Cr. 435; Whart. on Hom.170. This rule 
is well established, and we imagine it would not be the part 
of wisdom to substitute in its place one fluctuating or less 
rigid, which would require the accused to be judged in each 
case according to the excitement incident to his natural tem- 
perament when aroused by real or fancied insult given by 
words alone—Kely. 135. There must be an assault upon 
the person, as where the provocation was by pulling the nose, 
purposely jostling the slayer aside in the highway ( Lannus- 
ses’ case, 1 Hale P. C. 455), or other direct and actual bat- 
tery—Rex v. Stedman, Foster, 292. But even in such cases 
it will be unavailing where death ensues in a combat upon 
provocation sought by the slayer, or upon a punctilio pro- 
posed by him, such as challenging the deceased to take a 
pin out of his sleeve if he dared—8 Greenl. Ev. § 147. 

We have wholly failed to observe anything in the action of 
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_the Criminal Court operating to the prejudice of the accused, 

The law was fairly declared, and if his conviction was the 
consequence, he is only suffering the penalty which the law 
hath annexed to his unfortunate act. Those who are entrust. 
ed with the administration of the law must not be swayed 
or diverted from the path of duty by their sympathies. Vio. 
lence and lawlessness are fearfully prevalent in the land. The 
almost general habit of carrying concealed and deadly Weap- 
ons, and the disposition to avenge every affront or grudge 
with a strong hand, are but too painfully manifest. Under 
such circumstances the only security and protection is to be 
found in the determined and impartial enforcement of the 
law. 

The next question is, did the court err in permitting ille 
gal testimony? Anna Foster was a witness for the defence, 
and on her cross-examination the counsel for the State asked 
her these questions:—Q. “ Did you not tell Haggerty, the 
morning after the murder, that you did not see the difficulty 
at all?” A. “Idid not.” Q. “Did you never tell him 
so?” A. “No, I did not.” The record does not disclose 
whether any further questions were put to the witness or not, 
but she continues in the narrative form, “TI did not tell Hag. 
gerty that I saw nothing of it. I know Mrs. Balthouser; she 
lived in the yard next door; had a conversation with her 
next morning ; don’t know that I told her I knew nothing 
about it. I believe I did tell her I knew nothing about it.” 
These questions were asked, and this testimony given, with 
out any objections on the part of the defendant’s counsel. 

The State then introduced Mrs. Balthouser and Mr. Hag- 
gerty to discredit the witness, and show that she had made 
different statements from those contained in her testimony 
before the court.. The defendant’s counsel objected to the 
admissibility of their evidence for this purpose, on the ground 
that the proper foundation had not been laid, and that the 
attention of the witness had not been directed to the time, 
place and circumstances of the alleged ‘conversation. The 
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general rule which governs in the production of verbal testi- 
mony to impeach the credit of a witness who has made con- 
tradictory statements is deduced by the text writers and the 
courts from the opinion of the judges in the Queen’s case, 2 


' Brod. & Bing. 813-14, in which case Abbott, C. J., in deliv- 


ering the unanimous opinion of all the judges, states the 

ractice to be, without exception, that where it was intended 
to bring the credit of a witness into question by proof of any- 
thing that he might have said or declared touching the cause, 
the witness must first be asked upon cross-examination, 
whether or not he has said or declared that which is intend- 
ed to be proved. And in another case Tindal, C.J., says, 
«J understand the rule to be, that before you can contradict 
a witness, by showing that he has at some other time said 
something inconsistent with his present evidence, you must 
ask him as to the time, place and person involved in the 
supposed contradiction. It is not enough to ask him the 
general question whether he ever said so and so, because it 
may frequently happen that upon the general questions he 
may not remember having so said; whereas, when his atten- 
tion is challenged to particular circumstances and occasions, 
he may recollect and explain what he had formerly said”— 
Angus v. Smith, 1 Mood. & Malk. 474. And this is quoted 
and approved as the correct exposition of the rule by Phillips 
and Greenleaf—2 Phil. Ev. 959, Am. ed. 1859; 1 Greenl. 
Ev. § 462. This course of proceeding is for the protection 
of the witness. It is to give him an opportunity to recollect 
the facts and to correct the statement when necessary, by a 
re-examination where his veracity is attempted to be im- 
peached. The questions propounded to the witness, as 
furnishing grounds preliminary to an impeachment by Mrs. 
Balthouser’s testimony, have not been preserved in the 
record, and as no objections appear to have been made by 
defendant’s counsel, it will be presumed that the decision of 
the court was correct. But were it otherwise the ruling of 
the court could not be disturbed, for the witness admits the 
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very facts testified to by Mrs. Balthouser. As to the ques. 
tion in relation to what the witness told Haggerty, it is yp. 
questionably wanting in one of the essential ingredients p» 
quisite in laying a foundation for an impeachment, yj, 
place. The time and person are named, but no place is ie 
ignated. Ina cause like this, involving such momentoys 
consequences, where the life of a human being is suspended 
on the issue, and where the administration of justice should 
be not only free from reproach, but even from the appear. 
ance of reproach, we might regard the omission as fatal could 
we see that even by possibility the accused had been injured 
in consequence of it. But the testimony of Haggerty hasno 
tendency whatever to disparage the witness’ credibility ; on 
the contrary, he substantially corroborates and confirms it, 
He states that he did not see Anna on the day next after the 
commission of the murder, but on the same day next there 
after he had a conversation with her, when she related to him 
about the same facts she testified to on her examination in 
chief; he doees not pretend to contradict her. His mer 
opinion that he did not believe she saw the altercation, taken 
in connection with her declarations which he was repeating, 
could have had no influence in determining the minds of the 
jury. It is impossible that this evidence could have worked 
harm to the defendant. 

The action of the court in permitting counsel other than 
the circuit attorney to prosecute on behalf of the estate, in 
violation of its rules, will not be reviewed here. It wasa 
matter resting in their sound discretion of the court. 

The separation of the jury we deem satisfactorily account 
ed for, and there is no imputation against them which would 
warrant us in disturbing their verdict on that account. 

The judgment is affirmed. Judge Holmes concurs; Judge 
Lovelace absent. 
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Joun S. McCune, Appellant, v. Henry B. Bett et al., Re- 
spondents. 


1, Bills of Exchange—Notice.—If, either by express terms, or by the necessary 
or natural implication of the language used, the notice of protest of a bill 
of exchange contains in substance a true description of the bill, with a 
statement of its presentment and dishonor, and that the holder looks to 
the party to whom the notice is sent for payment, it is sufficient. An im- 
material variance in the description of the bill will not vitiate the notice ; 
to be fatal, the variance must be such that, under the attendant circum- 
stances, the notice conveys no adequate or sufficient knowledge to the 
party of the identity of the particular bill which has been dishonored. 


9, Securities, Discharge of.—To discharge a surety, the creditor must, by 


some act or agreement with the principal debtor, so tie his hands as to sus- 
pend his right of action, or prevent his bringing suit to enforce the collec- 
tion of the debt. 

8, Surety—Securities.—The surety is entitled to the benefit of all the securi- 
ties which the principal debtor gives to the creditor. 


Appeal from St. Louts Circuit Court. 


This was a suit upon a bill of exchange, dated St. Louis, 
Oct. 23, 1860, drawn by defendants, in favor of the plaintiff, 
upon Jno. J. Anderson & Co., and accepted by them, pay- 
able sixty days after date, at the Bank of Commerce, New 
York, for $5,000, protested for non-payment. 

The petition alleged protest and notice to defendants. The 
supplemental and amended answer, upon which the case was 
tried, denied notice of presentment, demand and protest; 
alleged that plaintiff endorsed said bill for accommodation 
of acceptors before defendants signed as drawers, also for ac- 
commodation of acceptors, and that they were merely accom- 
modation drawers, and sureties only ; that plaintiff, after he 
became owner of the bill, for a good consideration paid by 
acceptors, and without knowledge or consent of defendants, 
did give time of payment to the acceptors, and defendants as 
sureties were discharged. Further, that said acceptors, Jno. 
J. Anderson & Co., placed in the hands of plaintiff securities 
to a large amount, to indemnify him against his liability, 
which securities the plaintiff returned to said acceptors with- 
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rata, 
out the knowledge or consent of defendants, thereby eXpos- 


ing them, as sureties, to great loss and damage; that the 
acceptors, by payments and the proceeds of securities placed 
in his hands, had been paid the amount due upon the bill; 
that said acceptors, to indemnify plaintiff for his liability 
upon this bill and other indebtedness, gave him other secyyi. 
ties; and claiming that, as sureties, they were entitled to the 
benefit of these securities; and prayed an account thereof, 
and relief, &c. 

At the trial before the court, without a jury, the plaintiff 
read the bill and protest thereof, showing demand on Decem. 
ber 24, 1860, and the notary enclosed the notices to drawer and 
endorsers to the cashier of the Bank of Missouri on the 26th 
of December, the 25th being Christmas, in time for the mail 
of that day. He then attempted to prove notice delivered 
to the defendants. The witness who delivered the paper, sup- 
posed to be the notice to the defendants, testified that the 
paper shown him was the paper served upon defendants, 
This notice was dated New York, December 24, 1860, and 
described a bill for $5,000, dated October 28, (not 23d, the 
date of bill sued on,) no place of drawing mentioned, drawn 
by defendants, and accepted by Jno. J. Anderson & Co., and 
endorsed by defendants ; it did not state that it was endorsed 
by plaintiff. To avoid the defects in this notice, the plaintiff 
attempted to show that the same parties were not upon any 
other bill to which such notice could apply, although it ap- 
peared that defendants were upon Anderson’s paper, as ac: 
commodation drawers or endorsers, to large amounts, and 
that there were one or two other bills for $5,000 in that 
month at the Bank of St. Louis. He also attempted to show 
that defendants, in conversation with the acceptor, spoke of 
their liability upon this bill, and they were told that plaintiff 
had taken up the bill, and that the acceptors had secured him. 
The defendants contended that notice of protest of the bill 
was not proved to have been given them. 

To prove their equitable defences of extension of time, sur- 
render of securities, and reception of securities, and the 
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dealings between plaintiff and Jno. J. Anderson & Co., de- 
fndants showed that this bill was taken up by McCune at 
the Bank of Missouri, on December 22, 1860, by the dis- 
counting of a new bill for $5,000, drawn by N. B. Mulliken, 
and accepted by McCune; that the proceeds were $4,850, 
and that the balance, $252.41, was paid by check. The items 
of this were, interest $150, exchange $100, protest and tele- 
graph $2.41 ; total $252.51. 

Itappeared that McCune, in his account rendered to An- 
derson & Co., December 22, 1863, charged for exchange $400, 
instead $100, the actual rete at that time, as evidence tend- 
ing to show that the bill had been extended for Anderson, 
and that he was charged with the exchange when the renewed 
bill matured, and that this $252.41 was paid by J. J. Ander- 
son to McCune in December, 1860, the renewal being for his 
benefit, and he paying the discount, exchange and expenses. 

It appeared that John J. Anderson & Co. were bankers, 
and, being hard pressed, applied to the Bank of Missouri for 
$25,000 loan, and the bank agreed to make the loan; and 
he made three bills, accepted by himself—this of $5,000, at 
60 days; one of $10,000, at 4 months, drawn by Howard and 
endorsed by McCune; and one at 90 days for $10,000, en- 
dorsed by George Knapp & Co. and drawn by McCune. 

Anderson, being embarrassed, suspended; and upon Mc- 
Cune applying to him for security for his endorsements and 
his deposit account of $4,550.11, transferred to McCune his 
interest in railroad contracts and lands from New Orleans to 
Houston, Texas. This interest cost $50,000, and was valued 
by some parties at higher rates. This was afterwards re- 
turned by McCune to plaintiff, and other securities taken. 
Anderson turned over this agreement to one Eldridge for 
$38,000. This security was given to McCune in November, 
1860, before the protest. 

Anderson gave McCune afterwards two notes of $5,000 
each, secured upon a tract of land near Hannibal, known as 
the Broadaxe tract; a judgment against Sophia Tatum for 
$12,600; and four notes of $7,000 each, secured by deed of 
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trust upon a lot on Olive street, subject to a prior deed of 


trust for $12,000. These notes were payable to one F. A. 
Howard, and from this McCune realized $17,373.64; these 
were given in November, 1860. For his deposit account, 
Anderson gave McCune two notes. The securities were 
given to McCune to indemnify him against his liability to 
the Bank of Missouri for $25,000 and the deposit account, 
Upon the renewal of the bill sued upon, Anderson paid Me. 
Cune the interest and exchange in December, 1860, $252.41, 
Anderson also made payments to McCune upon these liabilj. 
ties; he also gave McCune a note for $10,000, secured upon 
some mines. The notes for the deposit account were dated 
March 2, 1861, at 9 and 12 months. 


The plaintiff then asked the court to give the following in. 
struction : 


1. If the court find from the evidence that the bill of ex. 
change sued on was presented at the Bank of Commerce, in 


the city of New York, on the day which it became due; that 
it was not paid ; that the same was protested for non-payment 
on that day, and that notice given in evidence by defendant 
was on that day sent to the Bank of the State of Missouri by 
mail; that said notices arrived here on the 29th day of De 
cember, 1860, and were on that day sent to defendants; that 
defendants knew that said notice referred to the bill of ex- 
change sued on,—then the plaintiff is entitled to recover the 
amount of the said bill, together with ten per cent. damages 
thereon, and interest upon the same at the rate of six per 
cent. per annum. 

To which refusal of the court the plaintiff then and there 
excepted: 


The defendants asked the court to give the following in- 
structions: 

1. If the plaintiff McCune, for a valuable consideration to 
him paid by John J. Anderson & Co., the acceptors ofthe 
bill of exchange sued upon, did give delay and time of 
payment to said acceptors without the consent of defendants, 
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the defendants, the drawers of said bill, were discharged from 
any liability upon said bill. 

9. If the plaintiff, at the request of said John J. Anderson 
& Co., did become surety for them at the Bank of Missouri 
for the sum of $25,000, either as drawer or endorser of the 
pill offered in evidence, to-wit, that sued upon, and two bills 
of $10,000 each, all dated October 23, 1860; and if the said 
John J. Anderson & Co., before the maturity of any of said 
pills, did give the plaintiff his four negotiable promissory 
notes made by John J. Anderson, each for the sum of $7,000, 
two payable at two years, and two payable at one year, se- 
cured by the deed of trust offered in evidence; and if the 
said Anderson did subsequently give to the plaintiff his two 
notes of $5,000 each, payable at one and two years, secured 
by deed of trust upon the Broadaxe tract, offered in evidence, 
thereby taking, accepting and holding the said notes of said 
Anderson, the plaintiff did give time to said Anderson, and 
thereby did discharge the defendants, who were sureties of 
said Anderson upon the bill sued upon. 

3. The defendants, upon the face of the bill as drawers, 
were sureties of John J. Anderson & Co.; and if the defend- 
ants signed their names as drawers of said bill, after the same 
had been endorsed by the plaintiff, for accommodation of 
John J. Anderson & Co., the acceptors, then the defendants 
were accommodation drawers, and defendants had notice of 
that fact. 

4, If the said John J. Anderson & Co. did deposit with 
plaintiff, before the maturity of said bill sued upon, securi- 
ties against the plaintiff’s liability on said bill and security 
for the balance due upon deposit account, $4,550.01, and the 
two bills for $10,000, and if the plaintiff did so, without con- 
sent of the defendants, return any portion of*said securities 
to said Anderson in exchange for other securities given by 
said Anderson to said plaintiff, the plaintiff thereby discharged 
the defendants from their liability, as sureties, to the extent 
of the value of the securities surrendered to said acceptors. 

5. The value of the securities thus returned by plaintiff to - 
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said acceptors is to be determined by their value at the time 
of said return and substitution ; and although the plaintif 
was not obliged to accept said securities from the acceptors, 
yet, having accepted them, he was in equity under obligation 
not to deal in any manner with such securities to the injury 
of the securities without their consent. 


Glover & Shepley and Holliday, for appellant. 


I. The relation of creditor and principal did not exist be. 
tween the plaintiff and Anderson when Anderson gave to 
plaintiff securities as collaterals, and the principles governing 
such relations have no application here even if the pecuritie 
had been given to secure this debt alone. 

1. These securities as originally given by badiandail to Me. 
Cune were given in November, some six weeks before the 
maturity of the bill sued on. They were given to secure the 
individual liability of McCune; and if McCune had been in 
any way released from his obligation on this paper, McCune 
would not have the smallest right over that paper, nor could 
either the holder of the paper or the accommodation drawer 
in any way lay claim to it. 

2. There is no relation of co-sureties here as between the 
accommodation endorser and drawer, otherwise there would 
be contribution between them, and a moment’s consideration 
of their relative positions will show that this cannot be. If 
McCune, paying and taking up this draft, had collected from 
securities, given by him to secure his liability on this partic- 
ular draft, two thousand dollars, he could recover the $3,000 
remaining unpaid from the drawer; but if he, in any sense, 
stood as co-surety, he would have to account to his co-surety 
for one half of what he secured, and the co-surety would be 
liable for only one half of what he paid. 

Therefore it is clear, that, if collateral securities had been 
given plaintiff to secure his liability upon this bill alone, in 
taking it the plaintiff took it for himself alone, and had 4 
right to treat it as he thought best for his own protection, 
and was in no manner bound to consult the drawer as to 
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what disposition he should make of it. It was not intended 
to secure the drawers, but was an additional security given 
to the endorser in addition to the solvency of the drawers 
and acceptor and their ability to pay; and with that addi- 
tional security the endorser could deal as he pleased. 

Il. But even if the principle contended for by the defend- 
ants were good as applied to a case where collateral security 
had been taken for this bill alone, yet it has no application 
to the case as here presented when the security was given 
not only to secure plaintiff’s liability upon the bill in suit, 
but also for two other bills of larger amount and a large in- 
debtedness due by Anderson to plaintiff. 


I[I. Even if the plaintiff did stand in the position of cred- 
itor of Anderson, dealing with the principal debtor, yet the 
accepting of Anderson’s notes payable at one and two years, 
and secured by mortgages on real estate, is no giving of time 
to Anderson, and does not operate as a discharge to the de- 
fendants—Twopenny v. Young, 2 B. & C. 208; Emes v. Wid- 
dowson, 4 Carr. & P. 151; Whiterell v. Brigham, 19 Pick. 
117; U.S. v. Hodge, 6 How. 279; Morgan v. Martien, 32 
Mo. 488, t. p. 440; Miller v. Rawson et al., 34 Mo. 362. 

What was there in this transaction which prevented Mc- 
Cune from going to Illinois or New York and attaching any 
property he might there find belonging to Anderson? The 
first and second instructions of the defendants, holding as 
they did this doctrine, were clearly erroneous. 


IV. The plaintiff, if he be held to be in the position of a 
creditor taking security for the individual debt from the prin- 
cipal debtor, yet, by relinquishing some securities and receiv- 
ing others in their stead, does not discharge the surety to the 
value of the security so relinquished, but only to the amount 
of the difference between the value of the securities relin- 
quished and those received in their place. 

This is so obvious as scarcely to call for argument or au- 
thority, for it is obvious that the surety is not injured by re- 
linquishing a security worth $1,000 and receiving another in 
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its place worth $2,000—Ramsey v. Lewis, 30 Barb. 403. 
Young v. Cleaveland, 33 Mo. 126. 

V. Under the circumstances of the case, the plaintiff, if hy 
stood as creditor dealing with a principal debtor, was fully 
justified in relinquishing the particular security he did, ang 
accepting the other security which Anderson tendered to him 
at the time; for, 


1. By accepting that contract in relation to the Texas rail. 
road he in no way became responsible to pay the $6,120, as 
well as other undetermined amounts called for, for which 
this contract was pledged. He took it expecting that Ander. 
son would pay this, but Anderson’s failure prevented this, 
Was he obliged to advance upon this doubtful enterprise 
$6,120, and other amounts due Haskell? No one will pre. 
tend that he was. Was it his duty to keep it in his hands 
after he had determined not to make the advance necessary 
to release it from the forfeiture? or was he obliged to retain 
it in his hands, thus making it valueless to Anderson and his 
creditors as well as to plaintiff? We say that, first, it wasa 
security given to him alone, with which to deal as he pleased; 
but if not, that, after he had refused to render it valuable by 
paying what was due thereon, he had no right to render it 
valueless by retaining it till a forfeiture should ensue, and 
that he would have rendered himself liable had he done 0. 

VI. The instruction of the plaintiff should have been 
given. 

The only question arising here is, whether Belt & Priest 
had proper notice of the dishonor of the bill. There was no 
other bill of this amount upon which they were in any capa- 
city with Anderson. There was no other bill of any amount 
that became due at this time; there was no bill at any time 
but this that they were the drawers of. Therefore, apart 
from the admissions of Priest, the notice was amply sufficient 
to show them what bill had been protested. Where notice 
misdescribes a note, it can be aided by showing that there is 
no other note in existence to which notice would apply—(s- 
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yuga Bk. v. Warden et al., 1 Comst. 413; Smith v. Whiting, 
12 Mass. 6; Mills v. Bk. of the U. S., 11 Wheat. 481, and 
remarks of Judge Story at p. 437; Shelton et al. v. Braith- 
waite, 7 Mees. & W. 436. 


Whittelsey, for respondents. 


I. There was no sufficient proof of notice of the protest of 
this bill given to defendants. As drawers they were entitled 
to notice—Sto. Bills, §§ 301, 378, 381, 390, n. 7. 

The notice sent does not describe this bill. It describes a 
bill drawn and endorsed by defendants, not by McCune. It 
varies in the date; it is described as dated October 28; this 
bill is dated October 23. It is in evidence that defendants 
were endorsers and securities upon other bills for like 
amounts at Southern Bank and Bank of St. Louis. 

The court has found the issue for the defendants rightly 
upon the evidence. | 

II. The drawer was discharged by the plaintiff giving de- 
lay of payment to acceptor, Anderson, who was the principal 
debtor—Smith v. Rice, 27 Mo. 501; 27 Mo. 187. Interest 
paid in advanee, good consideration for time—Grafton Bk. 
v. Woodward, 5 N. H. 99; 2 Am. L. C. 172. 

Anderson paid McCune $252.41, the amount paid by Mc- 
Cune for renewal at the Bank of Missouri, and was therefore 
entitled to the extension granted McCune. McCune charges 
Anderson in his account eight per cent. for exchange, which 
must have been the exchange at the maturity of the second 
bill in renewal, as it was only two per cent. that McCune 
paid the bank, and that he was paid by Anderson—Whitcher 
v. Hall, 5 B. & C. 269; 8 Dow. & Ry. 22; Martin v. Thom- 
as, 24 How. 315; Miller v. Stuart, 9 Wheat. 702; Ford v. 
Beard, 31 Mo. 459; Rees v. Berrington, 2 Ves. 540; Clip- 
inger v. Creps, 2 Watts, 45. By taking notes payable at a 
future day, delay is presumed by law—Walton v. Mascall, 
13 Mees. & W. 452; Fellows v. Prentiss, 3 Denio, 412; 
Ohie v. Spencer, 2 Wheat. 233. McCune treated all his lia- 
bilities as one debt. In fact, it was a novation. For the 
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deposit account, he took Anderson’s notes at nine and twelye 


months, and could not sue on that debt. He took other'se. , 


curity. 

III. McCune parted with securities he held without cop. 
sent of defendants, as sureties, and pro tanto discharged them. 
The Texas security was worth $38,000; it realized that amount 
—Theob. Sure. § 174; Mayhew v. Critchett, 2 Swanst. 185; 
Taylor v. Jeter, 23 Mo. 244; Calvert v. London D. Co., 2 
Keen, 639; 1 Sto. Eq. § 325; Rice v. Morton, 19 Mo. 368, 
authorities cited; S. P. Bank. Mo. v. Matson, 24 Mo. 833, 
' Ferguson v. Turner, 7 Mo. 498; Baker v. Briggs, 8 Pick, 
122; Commonw. v. Miller, 8 S. & R. 452. That the sureties 
were entitled to the benefit of the securities given by the prin- 
cipal debtor to his creditor—Theob. Sure. § 270; Miller y, 
Woodward, 8 Mo. 169; Wright v. Morely, 11 Ves. 22; Par. 
sons v. Briddoch, 2 Vern. 60; Cheeseborough v. Milland, 1 
J.C. R. 403; Hays v. Ward, 4J.C. R. 123; Crump v. Me. 
Martrey, 8 Mo. 409; Smith v. Schneider, 28 Mo. 447 ; Haven 
v. Foley, 18 Mo. 138. 

IV. The defences, apart from the want of proper notice, 
are made at equity, and the chancellor has found the issues 
for the defendants. The defence was completely made out. 
McCune took one security for his whole debt ; he surrender. 
ed that and took others in exchange without consent of de 
fendants. He chose to act for himself, without consulting 
them, when they had been informed and supposed that he 
was perfectly secured; and that they were discharged. He 
cannot now complain. He has collected $20,000 from the 
securities given him, and now claims the whole of this bill of 
defendants. 


Wacner, Judge, delivered the opinion of the court. 


The giving of notice to the drawer and endorser of a bill 
of exchange, as well as presentment for demand, is unques- 
tionably a condition precedent to fixing their liability. No 
precise form or particular language is necessary in the notice; : 
but it will be sufficient, if, either by express terms or by the 





— en, = & we & ie 8 BOF ost |, Ga Cf 


MARCH TERM, 1866. 





McCune v. Belt et al. 





necessary or natural implication of the language used, it con- 
tains in substance a true description of the bill, with a state- 
ment of its true presentment and dishonor, and that the 
holder or other person looks to the party to whom the notice 
is sent for indemnity—Sto. Bills, § 390. An immaterial va- 
riance in the notice describing the bill will not vitiate it. To 
be fatal, the variance must be such that, under the attendant 
circumstances, the notice conveys no adequate or sufficient 
knowledge to the party attempted to be held liable of the in- 
demnity of the particular bill which has been dishonored. 
And when the notice is defective in some particulars, it may 
be aided by parol evidence, by showing there is no other bill 
in existence to which the notice will apply. There is no con- 
troversy about the notice being in time. But the notice states 
that the bill was drawn and endorsed by the defendants, dated 
the 28th day of October, and accepted by Jno. J. Anderson 
& Co., for $5,000, when, in fact, the bill was dated the 23d 
day of October, drawn by the defendants, endorsed by the 
plaintiff, and accepted by Jno. J. Anderson & Co. Plaintiff 
introduced evidence tending to prove that there was no other 
bill for the same amount which the defendants were on in 
any capacity with Anderson ; that there was no other bill of 
any amount that became due at the time this did ; and that 
there was no other bill which the defendants were on with 
Anderson, except as endorsers. Furthermore, it appeared 
from the admissions of Priest, one of the partners of defend- 
ants’ firm, that they were not misled in consequence of the 
discrepancy in the notice. It should have been submitted 
as a question of fact, whether the defendants must not have 
known that the notice referred to this particular bill. 

From the facts appearing in the case, it is not shown that 
the plaintiff placed himself in such a situation with Anderson, 
by giving time, as would discharge the defendants, even ad- 
mitting that the parties stood relatively towards each other 
so that the principle applying to the release of sureties, on 
account of delay granted to the principal debtor, could be 
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invoked. This question has been before the court at this 
term, and was examined at some length, and the rule de. 
ducible from the authorities is, that to operate to release or 
discharge the sureties, the creditor must, by some act or 
agreement, tie his hands so as to suspend his right of action, 
or prevent his bringing suit to enforce the collection of the 
debt—Rucker v. Robinson et al. and authorities, ante p. 154, 
The case of Philpot v. Bryant, 1 Moo. & Payne, 754; 8.0, 
4 Bing. 717, was in favor of the endorser against the drawer 
ofa bill of exchange. Shortly before the bill became due, 
the acceptor died, and the bill was dishonored. Subsequent. 
ly, it was agreed between the executrix and the endorser that, 
if she would pay the interest regularly, he wonld give a reason. 
able time. The interest was regularly paid. It was held by the 
court that the plaintiff could recover, on the ground “ that 
the alleged agreement to give time was not binding on either 
of the parties, and therefore did not suspend the plaintiff's 
right to proceed at any time against the representatives of 
the acceptor.” The case proceeded upon the ground that the 
acceptor was the principal debtor, and the other parties to 
the bill—drawers and endorsers—sureties only. Mr. J. 
Best expressly states that “ the acceptor of a bill of exchange 
is the principal debtor. All the other parties to a bill are 
sureties that the acceptor shall pay the bill, if duly presented 
to him on the day it becomes due.” This case is not dis- 
tinguishable in principle from the one at bar, and may be re- 
garded as an authority in point. Had the holder given the 
acceptor time, or changed the terms of the contract, the 
defence might be sustained ; but such is not the case. The 
holder used the requisite diligence, and fixed the liability 
(assuming the notice to be sufficient) on the endorser and 
drawers ; endorser assumed the burden and took up the bill, 
and he cannot be considered, by this act, as standing in any 
other relation than that with which he was previously clothed 
by law. It did not make the relationship of creditor and 
principal debtor exist between the endorser and acceptor. 
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We admit, in its broadest extent, the doctrine contended 
for by defendants’ counsel, that the surety has the right to 
demand the benefit of all the securities which the principal 
gives to the creditor. Chancellor Kent, in Hays v. Ward, 4 
Johns. Ch. 123, said: “ It is a settled principle in the Eng- 
lish chancery, that a surety will be entitled to every remedy 
which the creditor has against the principal debtor, to enforce 
every security, and to stand in the place of the creditor, and 
have his securities transferred to him, and to avail himself 
of those securities against the debtor. This right of the 
‘surety stands not upon contract, but upon the same principle 
of natural justice upon which one surety is entitled to con- 
tribution from another.” But we cannot see the propriety 
of the application of the principle to this case, as made out 
by the pleadings and evidence. The plaintiff was under no 
legal obligation to retain the contract with the Texas rail- 
road, and pay the amount due Haskell to prevent a forfeiture. 
It might have been advantageous, but he was not sufficiently 
advised, and he possessed the undeniable right to relinquish 
the same if he chose to do so. Anderson was largely indebted 
to him, and the proof shows that the securities he received 
fell far short of paying off the individual liabilities. If a 
part of the securities had been specifically appropriated or 
assigned by Anderson for the purpose of paying off and dis- 
charging the bill sued on, we can readily perceive that the 
defendants might be entitled to demand that the amount so 
appropriated or assigned should be applied to its discharge 
and payment 

Upon this point, the evidence is not clear, and as the cause 
will be remanded, if there is evidence showing this fact, it 
can be produced on a new trial. 

Reversed and remanded. Judge Holmes concurs ; Judge 
Lovelace absent. 
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JaMES KEHOE, Appellant, v. George W. MANNING et al., Re. 
spondents. 


Practice— Supreme Court.— Judgment affirmed for failure to file a transcript 
and prosecute apreal. 


Appeal from St. Louis Circuit Court. 


C. D. Colman, for appellant. 
M. L. Gray, for respondents. 


WacGner, Judge, delivered the opinion of the court. 


From the record in this case, it appears that judgment was 
rendered at the September term, 1860, of the St. Louis Cir. 
cuit Court; and that an appeal was prayed for and allowed 
in January, 1861. The appellant having failed to prose- 
cute his appeal, the respondents now produce in this court a 
perfect transcript of the record, and move an affirmance of 
the judgment. The motion is sustained and the judgment 
affirmed. Judge Holmes concurs; Judge Lovelace absent. 


STEPHEN M. Jones, Respondent, v. James P. ROBERTSON et 
al., Appellants. 


Practice—Supreme Court.—Appeal dismissed for want of final judgment in the 
lower court. 


Appeal from St. Louis Law Commissioner’s Court. 


Sharp & Broadhead, for respondent. 
Hudgens § Son, for appellants. 


Wacner, Judge, delivered the opinion of the court. 


The record in this case shows that the jury brought in a 
verdict for the plaintiff, but it does not appear that any final 
judgment was ever rendered ; the appeal must therefore be 
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dismissed. We will say, however, that we have examined 
the record, and there is no question of law saved for us to 


decide. 
Appeal dismissed. Judge Holmes concurs; Judge Love- 


lace absent. 









Marta LANSING, BY NEXT FRIEND G. WorERNER, Defendant in 
Error, v. Henry Lansine, Plaintiff in Error. 






Practice — Supreme Court.—Writ of error dismissed for failure of plaintiff in 
error to file a statement and brief, 





Error to St. Louis Court of Common Pleas. 









Waener, Judge, delivered the opinion of the court. 


The plaintiff in error having failed to file a statement and 
brief in accordance with the provisions of the statute, the 
writ of error is dismissed. The other judges concur. 







Henry L. Patterson, Respondent, v. EpwarD BUTLER, AL- 
TON LONG, AND JAMES C. Jonas, Appellants. 





Appeal from St. Louis Circuit Court. 
Ewing and Strong, for appellants. 





Gantt, for respondent. 


Hotmes, Judge, delivered the opinion of the court. 





This case is in all material respects the same or similar to 
that of Patterson v. Fagan et al. (ante p. 70) decided at this 
term, and for the reasons given in the opinion in that case 
the judgment here will be affirmed. Judge Wagner concurs ; 
Judge Lovelace absent. 
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R. H. Howarp anp OspapiaH Epwarps, Respondents, v. Rev. 
J. N. Pierce, Appellant, anp Justices or Cooper County 
Court. 


1. Prohibition—Jurisdiction.—The Circuit Court may issue a writ of prohibi- 
tion to forbid any judicial proceeding by an inferior court beyond its proper 
jurisdiction. Where the Circuit Court has jurisdiction of the subject mat- 
ter, it has power to issue this writ to any inferior court. 

2. Prohibition—Judgment.—The proper method of enforcing a writ of prohibi- 
tion if it be disobeyed, is by an attachment for contempt for disobedience 
to the order, and not by the issuing a writ of restitution or execution. 


Appeal from Cooper Circuit Court. 


This case was commenced in the Cooper Circuit Court by 
filing a petition, praying fora writ of prohibition to issue 
against the County Court and John N. Pierce, stating that 
the plaintiffs were trustees of the Methodist Episcopal Church 
South, situate in the city of Boonville, on the south half of 
lot No. 238 on the plat of said city, and that they as such 
trustees were in the actual and rightful possession of said 
church property, and that they and the persons under whom 
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they claim have had the actual and adverse possession of said 
church for more than twenty years, claiming the same as the 
property of the Methodist Episcopal Church South ; and that 
the defendant John N. Pierce applied by petition to the Coun- 
ty Court of Cooper county at the February term, 1866, and 
in said petition asked said County Court to put him, the said 
Pierce, in possession of said church ; and further stating in 
said petition that said County Court, or a majority of the 
members of said court, assumed to act on said petitign, and 
did infact entertain said petition, and made an order and 
caused the same to be entered upon its records, declaring in 
said order who are the owners and entitled to the possession 
of said church. The petition further stated that said court, 
in assuming to act on said petition, exceeded its powers; that 
said court had no jurisdiction over the subject matter in said 
petition, and praying a writ of prohibition to the said County 
Court and John N. Pierce to prohibit them from proceeding 
to enforce said order, &c. 

Upon this petition a writ of prohibition issued returnable 
to the Circuit Court on the 19th day of February, 1866, and 
upon the return thereof the defendants moved to quash the 
writ of prohibition, which motion was overruled, and judg- 
ment was entered by the court making the writ of prohibition 
absolute, and ordering a return of said church property to the 
plaintiffs. The court adjourned till the fourth Monday of 
May, 1866. Upon the fourth Monday of May, at a session of 
the Circuit Court, the defendants by their attorney filed and 
argued a motion to vacate and set aside the judgment. The 
motion was overruled, to which the defendants excepted. 

The defendant John N. Pierce, at the session of said court, 
made and filed an affidavit and recognizance for an appeal 
to the Supreme Court, which was approved by the said Cir- 
cuit Court and an appeal allowed. The defendant Pierce 
then made a motion that all proceedings be stayed till the 
decision of the Supreme Court be had, which was refused by 
the court, and a writ of restitution was thereupon ordered to 
issue instanter, to which the defendant excepted. 
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Fuller, and Gabin §& Vickory, for appellant. 


I. Prohibition is a special proceeding in the nature of g 
mandamus, restraining an inferior court not having jurisdic. 
tion from exercising: judicial power. It is not a remedy to 
determine the right of parties to the possession of personal or 
real property. It will not lie where there are other adequate 
remedies—2 Metc. ( Mass.) 296 ; 2 Hill (N. Y.), 867; 1 Hill, 
195; N. Y. Prac. 204; 2 Black. Com. (Sharswood’s ed.) 
112-13. 


II. The petition is an affidavit for the issuing of the writ 
of prohibition, and must state facts sufficient to warrant the 
judgment, which must be consistent with the law and prac. 
tice in prohibition and the relief prayed for in the petition— 
5 Sanf. (N. Y.) 557; 2 Pai. Ch. (N. Y.) 396; 8 Mo. 267; 
2N. Y. Prac. (Tiff. & Sm.) 203-5. 

The plaintiffs should have stated in their petition, in full, 
the order made by the court ; without that, the Circuit Court 
could not determine whether the County Court acted judi- 
cially, or exceeded its jurisdiction, in making said order—i7 
Mo. 507; 11 Mo. 219. The petition should state that the 
plaintiffs were injured by the order—3 Toml. L. Dic. 243; 
8 Bac. Abr. 211. 

The petition only states or alleges that the defendant Pierce 
presented a petition tothe County Court. It does not allege, 
nor is there any evidence in the record to prove, that he was 
in possession of the church property by any order of the 
County Court or otherwise. 


Wash. Adams, for respondents. 


I. The law organizing Circuit Courts vests them with a 
superintending control over County Courts and justices of 
the peace—R.'C. 1855, p. 533, § 8. This control can only 
be exercised by writs of mandamus and prohibition: by man- 
damus, when the inferior court having jurisdiction refuses to 
entertain a proceeding, or to perform an act, which the law 
requires to be done; and by prohibition, where the inferior 
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court undertakes to do an act, whether ministerial or judi- 
cial, over which it has no jurisdiction, or when, having juris- 
diction, it is about to proceed in an unlawful manner—R. OC. 
1855, p. 538, § 86; Thomas v. Mead, 36 Mo. 232. 

IJ. The County Courts are statutory courts, having no 
power or jurisdiction except such as the statute creating 
them confers. They cannot entertain any proceedings in 
the nature of ejectment, or decide upon the rights of parties 
to real or personal estate; and all proceedings instituted for 
that purpose would be coram non judice, and ouglit to be 
prohibited by writs of prohibition from the Circuit Courts. 
The law creating the County Courts not only does not confer 
any such power as was exercised, or attempted to be exer- 
cised, by the Cooper County Court, but the Legislature itself 
could not, under the section of the Constitution authorizing 
such courts to be established, confer the power in question, 
They are to be created solely for “‘the transaction of all busi- 
ness of the county,” or ‘‘for appointing guardians, for grant- 
ing letters testamentary and of administration, and for 
settling the accounts of executors, administrators and guard- 
jans.” (See old Constitution of Missouri, Art. V., § 12.) 

III. The Circuit Court having issued the writ of prohibi- 
tion in this case, had the power, and it was its duty as inci- 
dental to the proceedings in prohibition, to make the remedy 
complete by placing the parties in stutu quo when the pro- 
ceedings were commenced. A contempt had been commit- 
ted by Pierce in acting under the order of the County Court 
after the institution of the proceedings in prohibition. This 
contempt might have been punished by attachment and im- 
prisonment, but the court resorted to the milder remedy of 
restitution by a writ for that purpose. 

IV. The very form of the writ of prohibition when it is 
made absolute comprehends a clause of restoration, and 
therefore in its very terms requires that, in case judgment 
shall already have been rendered, the parties must be re- 
stored to their rights as they were when the proceedings in 
prohibition were instituted. (See the form of this writ, 2 
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Harr. Mod. Ent. 450; 6 Went. 245-69.) It is the bette 
authority that even in cases where the proceedings of the 
inferior courts had been fully carried into execution before 
_ any writ of prohibition had been applied for, still it shoulg 


be issued and used for the purposes of restitution—2 Chit, 
Prac. 354-5. 


Hotmes, Judge, delivered the opinion of the court. 


This was a writ of prohibition against the defendant Pierge 
and the Justices of the County Court of Cooper county, Upon 
a suggestion supported by affidavit, but without an exempli- 
fication of the record of the proceedings being filed there. 
with. The suggestion or petition contains but a very vague 
and imperfect statement of the facts; but we are enabled to 
gather from it, that the defendant Pierce had filed a pe. 
tition in the County Court praying to have the plaintiff 
ejected from the possession of a lot of ground, and a church 
building situated thereon, in the city of Boonville. The 
plaintiffs do not appear to have been made parties to the 
proceeding, whatever it may have been, and had no notice 
thereof; but it appears that the County Court proceeded to 
entertain jurisdiction of the matter,and made certain orders, 
the effect of which would be to put the petitioner in posses- 
sion of the premises in question, ejecting the plaintiffs. This 
was certainly a very summary process of ejectment. We can 
only say that itis clear for one thing—that the County Court 
had no jurisdiction to entertain such a proceeding. It was 
saidin the argument that the title to the property was vested 
in the county, and that the defendant’s application was only 
to have the liberty of taking possession of the church; but 
nothing of all this appears on this record. So far as we can 
see by the record before us, the prohibition was properly 
granted. The Circuit Court has a superintending control 
over the County Court (R. C. 1855, p. 533, § 8), and power 
to issue all writs which may be necessary in the exercise of 
its jurisdiction according to the principles and usages of law. 
(ibid. 36.) A prohibition may issue to forbid any judicial 





JULY TERM, 1866. 





Howard et al. v. Pierce. 





proceeding beyond the proper jurisdiction of the inferior 
court—Thomas v. Mead, 86 Mo. 232; Washburn v. Phillips, 
9 Metc. 296; Ex parte Brandlacht, 2 Hill, 367. As being a 
summary action of ejectment, this was clearly a judicial pro- 
ceeding, whatever else may have been intended; and when 
the Circuit Court has jurisdiction over the subject matter, 
there can be no doubt of its power to issue this writ against 
any court of inferior jurisdiction over which it exercises a 
superintending control—Rees v. Lawler, 4 Bibb, 394. 

The defendant did not appear and answer the writ, other- 
wise than by a motion to quash; which was overruled, and 
the prohibition was made absolute. This motion was prop- 
erly overruled. 

It further appears that in the judgment which was en- 
tered, an additional order was made, upon facts made to 

appear to the court, directing the clerk to issue a writ of res- 
titution to restore to the plaintiffs the possession of the prem- 
ises, Which (we may infer) had been taken from them by 
virtue of the orders which had been made by the County 
Court in disobedience to the prohibition. We find no war- 
rant in any authority for such a proceeding. The proper 
remedy for a contempt would seem to be an attachment, to 
be enforced by fine and imprisonment—8 Bac. Abr. by Bou- 
vier, 244. The sheriff’s execution shows that he had made 
restitution, by putting the plaintiffs in possession of the 
church from which they had been thus unlawfully ejected. 
The defendant Pierce moved to set aside the judgment for 
the reason, among others, that this order of restitution was 
irregular, and his motion was overruled. The justices of the 
County Court appear to have acquiesced in the action of the 
court below, and refused to join with the defendant Pierce 
in this appeal. ' 

On the whole, notwithstanding some irregularities, we do 
not see but that substantial justice has been done; nor do 
we think it would be of any material advantage to the de- 
fendant here if the judgment should be reversed. The par- 
ties have other effectual remedies to settle their respective 
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rights to the possession of this property—2 Hill, 367, We 
see no better way than to affirm the judgment, and it is ag. 
cordingly affirmed. 

Judge Wagner concurs; Judge Lovelace absent. 


Rosert P. Carter, Respondent, v. SAMUEL Scaces ayp 
Harrison C. GREEN, Appellants. 


1. Ejectment—Forcible Entry and Detainer.—The proceedings and a judgment 
in a suit for forcible entry and detainer of premises are no bar to a suit jn 
ejectment for the same premises. 

2. Arbitrations — Submission.—Arbitration, or an agreement to submit any 
matters of difference to an award, may be verbal, as at common law, or by 
writing, under the statute. 

3. Ejectment—Defence.—In an action of ejectment, the issue to be tried is the 
plaintiff’s right to the possession of the premises sued for, and upon the 
trial of the general issue the defendant may avail hiinself of a defence 
that the plaintiff had not the present right of possession. 


Appeal from Boone Circuit Court. 
Ewing & Smith, for appellants. 


The only question presented by the record in this case is 
whether or not the Circuit Court was right in striking out 
defendant Green’s answer. The defendant Green’s answer 
pleads, in bar of plaintiff’s right of recovery, an arbitration 
and an award. Arbitrations, or agreements to submit any 
matter of difference, may be verbal or by parol—Kyd on 
Awards, 9, 10, 261; or in writing, in conformity to the 
statute. This arbitration, it is insisted, constituted a good 
plea in bar to the plaintiff’s right to recover—Kyd, Awards, 
261, 381, et seq.; 2 Blackst. Com. 15, and authorities cited. 
The arbitration was betweerf plaintiff and the widow Scaggs, 
under whom Green holds, and is as binding between plaintiff 
and the widow’s assigne, Green, as between plaintiff and said 
widow. 

The defendant Green’s answer presents the question 
whether or not, when a suit under the forcible entry and de 
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tainer law.is prosecuted for the recovery of the possession of 
premises, and the plaintiff in such suit is successful and gets 
possession, and the defendant therein acquiesces in a judg- 
ment for such possession by not appealing, or seeking to re- 
verse such judgment, such judgment can be pleaded in bar to 
asuit in ejectment between the same parties, when the same 
identical matter is sought to be readjudicated ; or whether 
in this controversy, or not, such adjudication of the matter in 
difference between the parties does not render the same ad- 
judicated matter, and if so, whether the same is a bar to the 
plaintiff’s reecovery—McKnight v. Taylor, 1 Mo. 282. The 
matter set up in the latter part of defendant’s answer as a bar 
is clearly res adjudicata. The answer states sufficiently the 
four necessary conditions to constitute the same res adjudi- 
cata; that is to say, identity of things sued for, identity of 
the cause of action, identity of parties, and identity of the 
quality of persons—2 Bouv. L. Dict. p. 465, tit. Res Judicata; 
3 Pet. 483. 

The motion for a new trial, for one or both of the above 
reasons, ought to have been sustained. The answer, if true, 


is a bar to the plaintiff’s suit, and should not have been 
stricken out. 


Hotmes, Judge, delivered the opinion of the court. 


This was an action of ejectment, in which the plaintiff re- 
covered the possession of the land in controversy. No excep- 
tion was taken to the proceedings on the trial. The only 
point raised in this court is, whether the court below com- 
mitted any error in striking out a part of the answer of the 
co-defendant Green. The portion stricken out (on motion 
of the plaintiff) alleged in substance, by way of special de- 
fence, first, that the plaintiff had, about the month of March, 
1861, leased the premises to one Stephen Scaggs, for a term 
of six years, by a written lease, which was lost; that said 
Scaggs died in 1863, leaving a widow, who remained in pos- 
session of the land ; that some dispute having arisen between 
them as to the right of possession, the matter was submitted 
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to two arbitrators, upon a verbal agreement that they would 
stand by their decision, and that the arbitrators decided that 
‘the widow should hold and enjoy the lease,” and that in. 
mediately afterwards the widow assigned the lease, for the 
balance of the unexpired term, to the defendant Green, and 
that the other defendant was his tenant. And second, it is 
averred that the plaintiff, by violence, entered and seized a 
part of the house in which the tenant lived, and that the 
tenant recovered the possession in an action of forcible entry 
and detainer, and held the same until the expiration of his 
tenancy ; that the matters in dispute were tried before a jury 
in that suit, and that the plaintiff is seeking in this action 
another trial of matters already adjudicated. 

The award, as pleaded, was no bar to this action. It has 
been held by this court that the statute did not intend to 
destroy the legal effect of a parol award under a parol sub- 
mission at common law, and that in certain cases such an 
award may be pleaded in bar to-a suit on the original cause 
of action—Hamlin v. Duke, 28 Mo. 166. Without entering 
into a discussion upon the question whether this was strictly 
one of those cases, and conceding that this arbitration might 
have been binding and conclusive upon the immediate parties 
to it, upon the matters in controversy between them as they 
existed at that time, it by no means follows that it must con- 
stitute a complete bar to this action. We may presume that 
the widow gave some evidence before the arbitrators in sup- 
port of her claim to the possession. It is not very distinctly 
stated in this pleading what the agreement was, nor what 
matters were submitted to arbitration and decided by the 
award. Itwould seem that the widow claimed by virtue 
of the written lease, which had been lost, and that she had 
transferred her rights and interest (whatever they were) to 
the defendant Green, together with the actual possession ; 
but it is not stated what the rent was, if any, nor how paya- 
able, nor what were the other terms of the lease; and, for 
all that appears, the lease and all rights under it may have 
been forfeited before the commencement of this suit. The 





JULY TERM, 1866. 805 





Phillips v. Evans et al. 





plaintiff may have become entitled to the possession of the 
premises at that date, though not entitled at the date of the 
award. The whole matter of his right to the possession was 
to be tried under the general issue in the ejectment suit ; 
and the defendants could avail themselves of this defence on 
the trial as well without this special plea as with it, provided 
that they could prove all the facts necessary to make it a 
complete defence. The facts which are stated in this portion 
of the answer which was stricken out, if admitted to be true 
as stated, do not constitute such defence, and we think it was 
properly regarded as surplusage, and stricken out as such. 

Much less can the proceedings and judgment, in the action 
of forcible entry and detainer, be considered a bar to this 
suit. The issues to be tried are not at all the same. In the 
one case, the matter of the forcible entry and unlawful inva- 
sion of an actual possession only is involved; in the other, 
the absolute right of the possession is to be tried and deter- 
mined. Under the statute, even one action of ejectment is 
no bar to another upon the same cause of action. 

Judgment affirmed. Judge Wagner concurs; Judge Love- 
lace absent. 


PrestoN PaILLips, Respondent, v. WILLIS G. Evans AND 
IsHMAEL VAN Horne, Appellants. 


1, Practice—Answer.—A motion to strike out matter set up in the answer, for 
the reason that it presents no legal defence to the cause of action, is proper 
practice. 

2. Slavery— Warranty—Contract.—A note was given in consideration of the 
sale of a slave, the vendor, by bill of sale, warranting that the slave was a 
slave for life. Subsequent to the sale, slavery was abolished in this State 
by the ordinance of the Convention. Held, that the covenant did not war- 
rant against the action of the State in abolishing the status of slavery, and 
that there was no failure in the consideration of the note. 


Appeal from Boone Circuit Court. 


In the year 1857, the appellee, Phillips, sold and delivered 
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to the appellant, Evans, a certain negro, named “ Clara” 
(on the 26th of August of that year,) for the sum and price 
of $1050, and about the same time he sold and delivered to 
said Evans certain personalty for the further sum of §—_, 
which sums were added together, and the appellants exeeut. 
ed their joint promissory note therefor. This note ran sey. 
eral years, and was finally renewed by adding the accumu. 
lated interest to the original amount, for a new principal, 
and a new note for such new principal was executed by ap. 
pellants. At the proper time, the appellants filed their 
answer in this cause, admitting the execution of the note 
sued on, but setting up by way of defence, that, simulta. 
neously with the execution of the note, the plaintiff, Phil. 
lips, (who is appellee here,) made, executed and delivered 
to the appellant, Evans, (Van Horne being merely surety 
on the note,) his bill of sale, (or rather deed of “ bargain 
and sale,”) whereby he covenanted as follows: “ which 
negro Clara I warrant sound and healthy, and a slave for 
life. I also warrant and defend the title of said negro 
Clara to said Evans forever,’ &c.; and assigning, as a 
breach thereof, that the said Clara was still alive though 
not a slave, by reason of the operation and effgct of the 
‘“‘ Ordinance of Emancipation,” passed by the Constitutional 
Convention on or about the 11th day of January, 1865, which 
made her a free woman, and destroyed the appellant’s title 
to her; and on a further breach, that, by reason of the same 
event, the consideration pro tanto of the note sued on had 
failed, and asking a recoupment for so much of the amount 
claimed on said note, &c. 

The appellee moved to strike out all that part of the 
answer setting out the covenant and assigning breaches 
thereof. This motion the court below sustained, and the 
appellants declining to answer over, judgment went for the 
full amount of the debt, interest and costs. The appellants 
filed their motion in arrest, &c., which was overruled ; 
whereupon they tendered and filed their bill of exceptions, 
&., &e. 

















































JULY TERM, 1866. 
Phillips v Evens et al. 


—_——_——_- —__—_____. 











S. Turner, for appellants. 


I. The Circuit Court erred in sustaining the motion to 
strike out. The practice act, it is believed, never contem- 
plated that such motion would. be resorted to in any case 
where a demurrer alone, under the ancient practice, would 
properly lie. ; 

Il. It is insisted that the bill of sale referred to in the 
answer (the material part of which is quoted above) must be 
construed with all the strictness of a solemn covenant—the 
words “bargain and sell,” “ warrant,” and “ warrant and 
defend the title forever,” being among the terms employed 
by the covenantor. The effect of this term is, and doubtless 
was at the time intended by the parties, to put the property 
conveyed (if property the negro Clara could be called) upon 
the footing of real estate, thereby subjecting the covenantor 
to all the liabilities that would attach to the grantor in a 
deed embracing covenants running with land. In the in- 
strument under consideration, there are no words of limita- 
tion or restriction, and hence the appellee Phillips must be 
deemed to have covenanted against the acts of the whole 
world. The Court of Appeals of Kentucky have adopted 
this rule for the construction of covenants in which no re- 
strictive terms are employed—Combs v. Fisher, 3 Bibb, 51 ; 
Redding v. Hall, 1 Bibb, 536; Hoffman v. Sharp, 1 J. J. 
Marsh. 489 ; Thompson v. Jewell, 1 Marsh. 196. See also 
a thorough discussion of this question in Singleton v. Car- 
roll et al., 6 J. J. Marsh. 529. The appellee Phillips, by the 
terms of the bill of sale, meant, either that he “ would war- 
rant the said Clara to be a slave for life,” and that he 
“would warrant and defend the title to the said Evans for- 
ever,” in the sense above contended for, or he meant nothing 
at all. The language used is broad, comprehensive and 
simple. It is a general covenant, and is and was intended 
to be prospective. Its meaning is obvious, and it must be 
construed according to the plain and obvious meaning of its 
terms—Parry v. Burch, 3 Mo. 447. Nothing will discharge 
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a covenant but a performance of it, or some act of the obligee 
preventing performance, or the obligee be guilty of laches, or 
execute a release under seal; otherwise, the covenant jg 
not discharged, and if not discharged, it is broken; and if 
broken, the obligor must answer in damages—Thompson y, 
Cox, 6 Mo. 506; 1 Mo. 707. He who in general terms coy. 
enants, &c., shall be held to keep his covenant. 

It was insisted in the court below that Phillips did not 
mean or intend to warrant a future event—especially an 
- event of the uature assigned as a breach; that he merely 
warranted the woman Clara to be then a slave for life ; that 
when he warranted the title forever, he did not mean for. 
ever ; that warranties of personal property contemplate the 
past and the present, and not the future—Eden v. Parkinson, 
3 Doug. 735. 

It is objected, however, that the Emancipation Ordinance 
of January 11, 1865, was not the act of the appellee, and 
that, therefore, he ought not to be a loser thereby. Sup- 
pose at that date he had held the slave, would not he then 
have been the loser? If he sold her (as in this case) and 
warranted her to be a slave for (her) life, the money being 
still unpaid at the date of the ordinance, why should he not 
still be the loser—looking to the appellant for a fair com- 
pensation for the length of service she did perform, and no 
more? This argument of counsel, if it proves anything, 
proves too much ; for it is assuming that one cannot cove. 
nant against persons other than himself, which, as a legal 
proposition, is absurd. But on the day last named, by com- 
petent and rightful authority—by an authority which held a 
title paramount—the title which appellee Phillips warranted 
to stand “ forever” was declared null and void, whereby the 
appellants were, so to speak, evicted. This sovereign act of 
the State of Missouri was either tortious or rightful. If the 
former, it is conceded that the answer in this case presents 
no legal ground of defence, since, in that case, there is no 
breach in the warranty. If the latter, we. insist that the 
answer sets out a good, substantial and valid defence. Hither. 
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the Convention had the legal power to pass this ordinance, 
or it had not. If it had such power, then the ordinance is 
valid and rightful. If it had not such power, then the ordi- 
nance is itself a nullity. 


Sheeley 5- Boulware, for respondent. 


An answer that does not create or make an issue, or that 
presents a defence that is no legal bar to the action, can only 
be reached by motion—R. C. p. 1232, § 12, & p. 1236, §§ 30, 
31, A demurrer will not lie in such a case. The causes 
‘for a demurrer are expressly given in the statute, and this is 
not one of them—Bond v. Worley, 26 Mo. 253. 

In the investigation and argument of this cause, we are 
necessarily left in some respects in the dark. In the history 
of our country, no parallel case can be found. In all the 
States where slavery had existed and was abolished before 
the late rebellion, the abolition was by a gradual system, and 
the question could not be raised. The government of Eng- 
land made a compensated emancipation when the system was 
abolished in the West India Islands. We are therefore com- 
pelled to argue this cause by analogy. For the purpose of the 
argument in this cause, the power of the people to meet in 
convention and pass an ordinance of emancipation is admit- 
ted, and the power was known to exist at the time of the pur- 
chase of the negro, both by the seller and the purchaser. It 
has been expressly decided by this court, in Sloan v. Gibson, 
4 Mo. 32, that a warranty of soundness covers a disease ex- 
isting at the time, and not future diseases. This principle 
is fully sustained in the case of Price v. Barr, bits. S. C. 217. 
A man, in the sale of a negro, warrants him to be sound in 
body and mind. Such a warranty has never been held to 
cover any disease that the negro may have had years before, 
but of which he had recovered at the date of sale, nor 
has it ever been held to cbver any disease that might be con- 
tracted after the date of the sale and warranty. The cases 
before referred to settle the principle that the warranty only 
covers diseases existing at the date of the warranty. Thus, 
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a negro may be sold to-day and warranted sound ; to-morroy 


he contracts a disease of which he dies ; the purchaser cannot 
recover on the warranty. If, then, the law is so well ang 
thoroughly settled upon that subject, it cannot be seen how 
a distinction can be drawn between a case of warranty of 
soundness and the case at bar. 

If, then, this is likened to a covenant real, the legal eric. 
tion is wanting. There has been no judicial decision thay 
any one else had a paramount title to the slave in contro. 
versy. The only effect of the ordinance is to make yoig 
the title which appellant held in the negro by virtue of 
his purchase of Phillips. It did not create or set up a 
paramount title. No one ever supposed that a covenant 
in a deed run against any defect that might arise after its 
date. A covenant in a deed has never been held to Operate 
in the future; indeed it was long doubted whether a map 
could covenant against the future ‘at all. Covenants real 
have always been held to operate against any defect in 
the title that existed at the date of the deed. If the pur- 
chaser sees proper to let his land be sold for taxes arising 
after the date of the deed, he cannot sue on the covenant; 
in fact there has been no breach. 

In the case of Davis v. Sandford, Litt. S. C. 206, the ne 
gro in controversy had been in the State of Ohio, and there 
by the courts adjudged free—a fact well known to the pur- 
chaser. The bill of sale stated the negro to be “a born 
slave,” and contained a warranty against all persons who 
“‘ shall claim her as such.” The court say that the seller 
was not responsible on the warranty, for the negro was a 
born slave, and “ no one has set up a claim to her, as such, 
in opposition to the claim derived from the appellee.” This, 
though not precisely in point, is strongly analogous. The 
purchaser knew of the Ohio judgment, took the.usual war- 
ranty as to title, took no express warranty against the Ohio 
judgment, and no one has set up a claim to the negro under 
a paramount title. In the case at bar, the appellants knew 
the power of the people to pass an emancipation ordinance, 
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took a warranty of the usual character, containing no express 
warranty against the future action of the people, and no one 
has set up title claiming the negro. The negro was freed by 
the Ohio judgment, thus making void the title held or claimed 
toher. The seller was not responsible on the warranty, there 
being no express warranty against that judgment. In this 
case, the negro has been freed hy the Ordinance of Emanci- 
pation. No one is setting up a claim to her. If the seller in 
the case just cited was not held responsible, how can the re- 
spondent in the case at bar be held responsible on his war- 
ranty, there being no warranty against the action of the 
people ? The respondent in the case at bar warranted the 
negro to be a slave for life: that is, at the date of the sale 
nothing existed that would entitle the slave to freedom. 
She had been born of slave parents; had never been taken 
into free territory, whereby she acquired her right to free- 
dom; in short, that, in law, nothing existed at that time 
that would entitle the negro to freedom. The purchaser 
well knew when he purchased the slave, that the people, 
through and by a convention, could emancipate. No one 
can be held to warrant against the act of God or the -ene- 
mies of the king; and it is submitted, that in this coun- 
try no one can be held to warrant against the people exer- 
cising any power they may possess. Most assuredly, if any 
man ever did attempt to warrant that the people would never 
emancipate the slaves in this State, he would have required 
an extra price, and the terms of the warranty would have 
been clear and explicit. In the case at bar, the terms are 
those usually found in such instruments, and, for aught that 
appears, the price agreed to be paid was the fair market 
value of the negro at the time. There is nothing showing 
that Phillips intended to warrant against the action of the 
people. 

Ifit be held that the defence set up in this answer is le- 
gitimate, why may not the man who has paid for his negro, 
freed by the ordinance, sue the person of whom he purchas- 
ed, and recover the purchase money? The fact that the 
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one is executed and the other executory, makes no difference 
If it is good in one case, it is in the other. 


, @ 


Waener, Judge, delivered the opinion of the court. 


This was an action commenced in the Boone County Cir. 
cuit Court, returnable to the November term thereof, 1865, 
on @ promissory note. In,gthe year 1857, the respondent 
sold and delivered to the appellant, Evans, a certain negr 
girl named “ Clara,” for the consideration of one thousand 
and fifty dollars, for which he gave his promissory note, with 
Van Horne as surety. In 1861, the note, remaining unpaid, 
was renewed by the appellants, il suit was brought on the 
renewed note as above specified. 

At the return term, the appellants filed their answer, 
stating that the note was executed for the purchase money 
for the negro girl “ Clara,’ and alleging that, at the time 
of the sale of the negro girl, the respondent made and de- 
livered to Evans his written bill of sale of said negro, where. 
by he undertook and faithfully promised and warranted said 
negro “ Clara” to be a slave for life, and also undertook 
and agreed “to warrant and defend.the title of said negro 
‘Clara’ to said Evans forever.” The answer then averred, 
as a breach of the promise and undertaking on the part of 
the respondent, that the said negro “ Clara” was not a 
slave for life; but that thereafter, to-wit, on the 11th day 
of January, 1865, by virtue of an ordinance abolishing slav- 
ery in Missouri, passed in convention on that date, the said 
negro “ Clara,” and all her children or issue, were mant- 
mitted and declared free. And that by virtue of the passage 
of the said ordinance, the title of the negro girl “ Clara,” 
and of her issue, was defeated and destroyed, and the appel- 
lant was thereby deprived of her and their services, by reason 
whereof, the consideration for which the note was given 
failed, & {AI that part of the answer setting Up a Drewer= 
of the warranty, and alleging a failure of consideration, was 
stricken out by the court, because it constituted no legal de- 
fence to the cause of action set out in the petition. The ap 
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pellants failing to file an amended answer, judgment was 
given for the respondent ; and this is assigned for error here. 
It is contended first, that the court erred in entertaining the 
motion, and should have compelled the party to resort to his 


~ demurrer {but the praeticeis well-established, that a motion \ 
\f 
ry 


to strike out an- answer which does not set up any legal -de- 
fence to the action is proper—Sappington v. Jeffries, 15 Mo. 
628; Niedelet v. Wales, 16 Mo. 214; Barley v. nas - 
Mo. 595. 

The counsel for the appellant assumes that the sesame. 
or undertaking to warrant the title of the girl Clara for- 
ever, and that she was a slave for life, amounted to a full 
covenant, and that she should always continue a slave, and 
that any act, from whatever source, destroying property in 
her, constituted such a breach as would make the respondent 
liable over on his warranty. All warranties, however ex- 
pressed, are open to.such construction, from surrounding 
circumstances, and the general character of the transaction, 
and the established usage in similar cases, as will make the 
engagement of warranty conform to the intention and under- 
taking of the parties—1 Pars. Contr. 576, 5 ed. Words of 
warranty should neither be extended nor contracted in their 
significance, but should be construed according to their fair 
and rational meaning. The true rule governing in the con- 
struction of covenants of warranty, is undoubtedly to look 
into and ascertain the meaning and intention of the parties, 
if possible, by an examination of the context of the whole in- 
strument. A party may, however, bind himself by covenant 
where the law would absolve him from liability on the con- 
tract were it not for his express undertaking. 

The question to be decided here must depend upon the 
meaning of the parties, after considering all the surrounding 
circumstances. The vendor sold the slave and covenanted 
with the vendee that she was a slave for life, and that he 
would warrant and defend the title to her forever. It is not 
denied that she was a slave for life at the time the sale was 
made and the covenant entered into. The state of slavery 
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was her status at that time, made so by the laws of the land, 
and there is no pretence that there was then anything exigt. 
ing which tended to render the title defective, or to entitle hep 
to freedom. The usual clause inserted in a bill of sale, iy 
the conveyance of that peculiar species of property, was that 
the person sold was a slave for life; that is, that the person 
was made a slave by the existing law of the land, and the 
contract must be presumed to have been entered into with 
reference to that fact. It is in the very nature of the ingtj. 
tution of slavery that it can only exist in a civilized nation 
by the force of positive law. When the vendor sold his slave, 
with a covenant that she was a slave for life, he intended 
nothing more than that the law at that time made her a 
slave for life. The covenant extended to all defects in the 
title, and was intended to protect the purchaser against 
them. But it cannot be presumed that the sovereign act or 
authority of the government, by whiclrall title or property 
in slaves was totally annihilated, was in the, contemplation 
of the parties. The emancipation of the slaves, by the sov- 
ereign act of the people, was neither anticipated nor thought 
of when the slave was sold in this case. It was not in the 
minds of the parties, nor embraced within the purview of 
the warranty. In case of sale and conveyance of real estate, 
when the vendor warrants the title, and covenants for peace 
able and quiet enjoyment, should the property be swallowed 
up or destroyed by an earthquake, it will not be contended 
that such destruction would work a breach of the covenant, 
rendering the seller responsible. We are unable to distin- 
guish the case supposed from the one presented here at bar. 
The Ordinance of Emancipation caused a complete annihila- 
tion or destruction of all property in slaves. It could not be 
controlled by the parties, nor was it contemplated by them; 
and clearly the covenant to warrant and defend the title to 
the negro, and that she was a slave for life, cannot, by any 
just construction, be made to apply to such an occurrence. 
The judgment of the Circuit Court must therefore be af 
firmed. Judge Holmes concurs ; Judge Lovelace absent. 
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W. T. RutHERFORD ef al., Appellants, v. -W. H. Taytor et 
al., Respondents. 


Dedication—Estoppel in pais— Public Square—Injunction.—The County of Ran- 
dolph had, in the year 1831, received a conveyance of a tract of land for 
the purpose of laying out a county seat. Upon the land so conveyed the 
County Court laid out the town of Huntsville, and caused a plat of the 
town to be filed in the recorder’s office, showing the streets and alleys, 
blocks and lots. Upon one block on the plat was marked “ public lots,” 
and the property thereon designated had been for many years used as a 
public square and the courthouse erected thereon. Subsequently the Coun- 
ty Court ordered part of this property to be sold, which was done, and the 
purchasers commenced the erection of buildings. The owners of lots facing 
the square applied to enjoin the erection of such buildings. Held, 1. That 
the county, by making and filing the plat of the town and marking this 
property as ‘public lots,” had dedicated the land to public uses, and that 
its acts as proprietor had the same effect as the acts of an individual—R. C. 
1825, p. 762; 2. That the owners of lots facing the square who had purchased 
‘and improved their lots upon the faith of the dedication of the square to pub- 
lic uses, might bring their bill to enjoin the erection of buildings upon the 
square by individuals; and 8. That, apart from the dedication of the square 
to public uses by filing and recording the plat, the user of the lots by the 
county and the inhabitants of the town as public property constituted a ded- 
ication, and that by such acts parties were estopped from denying that the 
property was dedicated to public use. 


Appeal from Randolph Circuit Court. 


Prewitt, for appellants. 


I. The County Court had authority to dedicate said lots to 
public use—R. C. 1825, p. 246, §§ 7&8; id. p. 762, §§ 1 & 4. 

II. The acts of the commissioner and County Court in 
making said plat, and declaring thereon and on the records 
of the court that said lots were held for public use, and the 
sale of the balance of said lots on the faith thereof was a 
dedication of said lots to public use, and the County Court 
could not afterwards apply them to any private purpose—City 
of Hannibal v. Draper, 15 Mo. 637; 10 Pet. (U.S.) 662; 4 
Paige Ch. 510; Lackland 'v. N. Mo. R.R. Co., 31 Mo. 180 & 
896; Carlin v. Paul, 11 Mo. 82; Ragan et al. v. McCoy, 29 
Mo. 356. 
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III. Public squares.—Squares dedicated to public use jy 
any manner, as for courthouses or other public buildings, 
stand on the same principle; and where the surrounding lots 
have been sold on the faith of such dedication, such squares 
cannot be applied to any private purpose—12 B. Mon. 538; 
8 id. 232; 18 Ohio, 18; 3 Vt. 279, 519, 580; 9 Ham. (Oh.) 
80; 2 Harr. (Pa.) 186; 2 Watts, 23; 8 Barr. (Pa.) 203; 1 
Whart. 469; 2 Smith Lea. Cas., Am. ed., note to Dovastop 
v. Payne, 189. . 

IV. The county has no right even to move the county 
seat without a vote of the people and paying for, the lots— 
R. C. 1825, pp. 252-5, § 7; R.C. 1855, p. 518, § 31. 


Hall § Reed, for respondents. 


There is no right in this case to the public by prescription, 
for there was no adverse possession. The designation on the 
plat of “public lots” was only used as a designation of lots 
for public buildings. ‘ Public lots,” as used in the plat, did 


not mean a conveyance to the public in the sense contended 
for, nor. were they in any other sense public than as county 
or State property is called public property. The word public 
is used in two senses, one as the people generally, the other 
as those county and State organizations composed of the peo- 
ple. In the latter sense, the word public is here used ; the 
use of them for courthouse and yard ever since the filing of 
the plat shows this. The County Court has the right to sell 
any real estate belonging to the county—R. C. 1855, p. 502, 
§ 2. The proceedings were under the act of 1825, which 
authorized the establishment of a seat of justice and the res- 
ervation of lots for public buildings, and the plat should be 
construed with reference to the object for which the whole 
proceeding was authorized—Acts of 1825, ch. 3, § 8, p. 247. 


Wacner, Judge, delivered the opinion of the court. 


This was a petition for an injunction to restrain the re 
spondents from erecting a building upon a portion of the 
public square in the town of Huntsville. 
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From the record it appears that in the year 1831 the Coun- 
ty of Randolph received a donation of fifty acres of land for 
the purpose of laying out a county seat. The deeds convey- 
ing the land were made by the donors to the county without 
reservation or condition. In accordance with the law then 
in force, the County Court of Randolph county appointed a 
commissioner and caused the town of Huntsville to be laid 
out, and a plat thereof to be made and filed in the recorder’s 
office of the county, showing the streets and alleys, lots and 
size of the same, and across certain lots which have ever since 
been known and held as the public square the words “ pub- 
lic lots” were written. And upon the records of the court 
the County Court made an order declaring that the said lots 
should be held for public use, and a certain other lot for a 
market-house, and another lot for a jail, and directing the 
balance of the lots to be sold. After the making and filing 
of the town plat, and the making of the said order, the bal- 
ance of the lots around the square in the town were sold. 
Acourthouse was afterwards built upon the two centre lots 
of the block marked “ public lots,” and the block or group 
of lots have ever since been held and known as public prop- 
erty, and called “ courthouse square” and “ public square,” 
and none of the lots composing the square have ever been 
used for any private purpose. In September, 1865, the 
County Court made an order appointing a commissioner and 
authorizing him to sell forty-two feet off of each end of the 
public square, and in pursuance of the order the commis- 
sioner sold to the respondents the lot in question. The re- 
spondents, it seems, were cognizant of all the facts and pur- 
chased with full notice, and evidence was introduced showing 
that the property had always been held and known and used 
as public property. 

The appellants alleged in their petition that they pur- 
chased their property and erected improvements thereon 
fronting the courthouse square on the faith and with the un- 
derstanding that the square was public property, and that 
the house or building whieh the respondents were about to 

21—voL. XXXVIII. 
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put up would be a serious obstruction to the beneficial yy 
and enjoyment of their property. This allegation was no 
denied in the answer. The court below being of the opinion 
that the property belonged absolutely to the county, and tha 
the county had the right to dispose of the same in such map. 
ner as it might deem fit and proper, refused the injunction, 
and from the decree of the court the appellants took thei 
appeal. 

The town was laid off and the plat made and filed in the 
year 1831, whilst the statutory law of 1825 was in full fore, 
By the eighth section of the statute of 1825, p. 247, it is de. 
clared that it shall be the duty of the tribunal transacting 
county business to designate and reserve from sale such lots 
and squares of ground as may be necessary for erecting pub. 
lic buildings thereon, and then provision is made for making 
orders for the sale of the residue of the lots so laid out. 

The seventh section gives the County Court power and 
authority to receive conveyances of land for the purpose of 
laying off county seats; the county then becomes the pro- 
prietor of the town, the title to the lots is vested in it, and 
its acts in dedicating and appropriating lots or squares to 
public uses cannot be distinguished from like acts done by 
individuals. The subject of appropriations for public pur. 
poses has been much litigated in this country and frequently 
under the consideration of the courts ; and it may be con- 
sidered as now the established law of the land, that where 
lands are dedicated by the owner to any lawful use, whether 
public, pious or charitable, and are used for the object and 
in the manner contemplated by the owner, it enures asa 
grant. Even the existence of a grantee is not essential to 
the validity of such dedication ; nor is any particular form 
of words necessary to give it effect. If accepted and used by 
the public in the manner intended, it works an estoppel in 
pais, precluding the donor and all claiming in his right from 
asserting any ownership inconsistent with this use. And this 
principle is applicable to the case of a dedication or appro- 
priation of a lot of ground, to be used as an open square, or 
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a public walk, or a landing, or commons—Trustees of Wa- 
tertown v. Cowen, 4 Paige, 510; Rector v. Hartt, 8 Mo. 448; 
City of Hannibal v. Draper, 15 Mo. 634; Brown v. Manning, 
6 Ohio, 129; Town of Pawlet v. Clark, 9 Cranch, 292; Cin- 
cinnati v. White, 6 Pet. 432; Lane v. Shepherd, 2 Strange, 
1004; Jarvis v. Dean, 3 Bing. 447; N. Orleans v. U. S., 10 
Pet. 662. 

In the case of Abbott v. Mills, 3 Vt. 521, the dedication 
was of a public square left in a village, around which the in- 
habitants had built their houses; and it was held a sufficient 
dedication that the proprietors of the town had exhibited 
such a square upon the plan of the town, and had suffered 
persons to go on and incur expense in erecting their houses, 
although they had not marked off the same by monuments 
upon the ground, and they were accordingly prohibited from 
making use of the land for purposes inconsistent with its use 
asa publié square. And in Doe v. Town of Attica, 7 Ind. 
641, it was decided that a dedication might be proved by 
parol ; and, therefore, where the proprietors of a town exhib- 
ited a plat thereof with certain lots upon it, denoted as a “ pub- 
lic square” and colored, stating that the lots were for a pub- 
lic square, it was sufficient evidence of a dedication, although 
on the recorded plat the lots were not marked or denoted as 
apublic square. (See Washb. on Easm. 154; State v. Cat- 
lin,3 Vt. 530; Pomroy v. Mills, 3 Vt. 279; Cady v. Conger, 
19N. Y. (6 Smith) 256; Commonw. v. Rush, 14 Pa. 186.) 
A dedication may be made without writing, by act in pais 
as well as by deed. It is not at all necessary that the owner 
should part with the title which he has, for dedication has 
respect to the possession, and not the permanent estate. Its 
effect is not to deprive a party of his land, but to estop him 
while the dedication continues in force from asserting that 
right of exclusivé possession and enjoyment which the owner 
of property ordinarily has—Washb. on Easm. 155; Hunter 
v. Sandy Hill, 6 Hill, 411. That there was a dedication by 
the County Court of Randolph county of the lots for a pub- 
lic square seems too clear to be for a moment questioned. 
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They were marked “ public lots” and were reserved fro 
sale, and for more than thirty years they have been know 
as “public square” and “courthouse square’’; and rely; 
on the facts that they were so reserved, held and appropri. 
ated for public uses, the inhabitants of the town have bought 
the adjoining property facing on the square and erected yg). 
uable improvements on the same. Here is a dedication by 
the county as proprietor and an acceptance by the public, 
The designation of “public lots’ on the plat, when taken iy 
connection with the law under which the proceedings wer 
had, was sufficient to show the uses for which the property 
was set apart and appropriated ; but were there any doubts 
as to this matter, the acts of the county in selling the lotsall 
around on the face of the square, with the general unde. 
standing by both the county and the inhabitants of the tom 
that the lots were reserved and to be used as a courthouse, 
or public square, would constitute an estoppel in’ pais. 

The court erred in refusing to grant the injunction prayed 
for, and as the parties agree on the facts and desire this con. 
troversy settled, the judgment will be reversed, and a per. 
petual injunction entered in this court. 

Judge Holmes concurs ; Judge Lovelace absent. 


James E. Toompson, Plaintiff in Error, v. F. M. Frexp et al, 
Defendants in Error. 


Mortgages—Instalments.—Upon the foreclosure of a mortgage securing note 
maturing at different dates, the notes are to paid from the proceeds of sale 
in the order in which the notes mature—Mitchell v. Ladew, 86 Mo. 62, 
P. 1, reviewed and affirmed. 


Error to Lafayette Circuit Court. 


The plaintiff in error, who was also the plaintiff in the court 
below, commenced suit, returnable to the May term of the 
Lafayette Circuit Court, in the year 1864, on a promissory 
note for ten thousand dollars, secured by mortgage on real 
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and personal property ; the suit was to have the mortgage 
foreclosed. The mortgage was executed by the defendants, 
Francis M. Field’ and his wife Sarah Field, to secure the pay- 
ment of three several promissory notes, each for ten thousand 
_dollars; one of these notes was assigned to plaintiff, one to 
the defendants Charles D. Carr and Davis F. Carr, and the 
other to the defendant Wm. R. Estell. These notes fell due 
at different times: they were executed by defendant Francis 
M. Field, together with two other notes, each for the like 
sum, in consideration of the purchase of a tract of land in 
Lafayette county, together with some negroes and other per- 
sonal property ; the price of said land, negroes and other 
property being $50,000, which said F. M. Field had pur- 
chased of one John H. Chiles. These notes were dated April 
4, 1861; one payable thirty days after its date—one on or 
before the 1st day of April, 1862—the third on or before the 
Ist April, 1863: the other two notes payable April 1, 1864, 
and April 1, 1865. The mortgage was made to secure the 
payment of the three notes first falling due, and nothing was 
said in the mortgage about the fourth and fifth notes. These 
five notes were all payable to said J. H. Chiles or order ; all 
on their face expressed to be for the purchase of land, ne- 
groes, &c., payable at the Farmers’ Bank in Lexington, Mo., 
and to bear interest at ten per cent.; the first note, due in 
thirty days, to bear said interest from 1st April, 1861—the 
other notes to bear interest from maturity. 

The defendants filed their several answers. By a written 
agreement, the matters in controversy were all settled except 
the single question involving the distribution of the funds 
arising on the sale of the mortgaged property. The defend- 
ants Carrs being the holders of the note first falling due, 
claimed to have that note paid in full first; the defendant 
Estell, holding the note that fell due secondly, claimed to 
have his debt fully paid next to the Carrs’ debt and in pref- 
erence to plaintiff’s debt, and the plaintiff contended that he 
was entitled to his proportionate share arising from the sale 
of the mortgaged land. Chiles and Field made in the mort- 
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gage stipulations that “the said Field, in case he should from 
year to year, on the Ist day of June of each year, pay over ty 
said Chiles, on said notes, the profits on the farming opera. 
tions of said Field on the said land and farm, then the time 
of credit on said notes is extended to the first day of April, 
1870—said notes, nevertheless, to bear interest from their 
maturity on the face thereof as aforesaid. Now if the said 
Francis M. Field, his executors and administrators, shall well 
and truly pay off and discharge the sums of money evidenced 
by the said three promissory notes, with all interest thereon, 
according to the tenor of said notes and said agreement for 
the extension of the time for the payment thereof as afore. 
said, then this conveyance shall be void, otherwise to be and 
remain in full force and virtue. It is expressly understood, 
also, that said notes are to be a lien upon and satisfied out of 
the proceeds of said land property in. the order in which 
they are and may become due, those coming due first to be 
paid in preference and before the others.” 


The plaintiff read the mortgage in evidence and also his 
note, and likewise the agreement settling the rights to re 
cover. The defendants then offered in evidence the deposi- 
tion of the said J.H. Chiles. The plaintiff objected to the 
same as evidence, and moved the court to exclude the whole 
deposition. The motion was in part overruled and in part 
sustained. The plaintiff excepted to the ruling of the court. 
The defendants then read the portions of .the deposition not 
excluded. The court decreed a foreclosure, and ordered and 
adjudged that the lands mortgaged should be sold, and the 
proceeds of the sale applied and distributed so as to pay the 
amount due to the defendants Carrs first, then tothe defend- 
ant Estell, and then to the plaintiff, in this order. 


Ryland & Son, for plaintiff in error. 


The testimony of the deponent Chiles and the exhibit to 
his deposition were incompetent. In this case, the deposi- 
tion of Chiles cannot be received in evidence in order to aid 
the court to construe a written agreement—the mortgage. 
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The court below misconstrued the mortgage read in evi- 
dence. The obvious meaning of the agreement in the latter 
part of the mortgage refers to the manner of the payment of 
the net proceeds of the farm and other mortgaged property, 
in case such net proceeds be paid annually on the 1st of June 
of each year, thereby extending the time of the maturity of 
all three notes until April, 1870, when all the said three 
notes would be due and payable at the same time; but the 
net proceeds of the farm were to be applied to the extin- 
guishment of the note falling due first, then the second note, 
then the third note; but this manner of payment and this 
time of paying depend only and alone on Field’s annual pay- 
ment of the net proceeds of the farming operations. The 
mortgage fund is tosecure the whole debt and not a part 
only. The debt is the main and principal thing to be regard- 
ed; the land mortgaged is to pay the debt, the whole debt, 
an dnot a portion of it falling due by instalments. It mistook 
the annual net proceeds of the farm and mortgaged property 
for the fund which should or might arise on the sale of the 
mortgaged property on a judgment of foreclosure. The plain 
and obvious intention of the parties, ifit can be ascertained 
from the instrument of writing evidencing the contract, must 
be carried out by the court. 

“The first and fundamental rule of construction of a con- 
tract is to ascertain the meaning of the parties ; and the sec- 
ond is to look at every clause and word of the instrument in 
which they have embodied their contract, to ascertain that 
meaning”—Ch. J. Shaw, in 15 Pick. 361; Hammond’s Ex. 
v. Washington’s Ex’rs, 1 How. (U.S.) 14—in 14 Curt. Dec. 
478.; Bach v. Proctor, Doug. 882; Dormer v. Knight, 1 
Taunt. 417; 1 Term R. 703; 2 Kent’s Com. s. p. 552, t. p. 
127, and cases cited ; Kimmell v. Willard, 1 Doug. (Mich. ) 
217; Mussina v. Bartlett, 8 Port. (Ala.) 277; Hall v. Bam- 
ber, 10 Paige, 297; Pow. Cont. 389-90. It is a well known 
maxim of law, that benigne faciende sunt interpretationes 
chartarum, ut res magis valcat quam pereat ; another maxim, 
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that verba intentioni, et non e contra debent inservire. The 
maxim gut prior est tempore, potior est jure, is never applied 
to the claims of one and the same actor; there must be two 
or more. It was never applied to the same plaintiff who had 
two claims, an elder and a junior claim, against one common 
fund. Vigilantibus, non dormientibus, leges subserviunt, im. 
plies two or more actors, not one. The maxim when not 
properly applied may well mislead; so may the one of “prior 
in time, stronger in right.” 

We think the weight of authorities is most decidedly in 
favor, in a case like the present, of dividing the fund arising 
from the sale of the mortgaged property among the owners 
of the different notes due as instalments, secured by the 
mortgage as different times, pro rata. We cite with conf- 
dence the following authorities, and most respectfully ask 
the court to review the decision in Mitchell v. Ladew et als., 
in 36 Mo. 526. [Counsel cited the same cases presented in 
briefs of counsel in that case. ] 


W. Adams, for defendants in error. 


I. The only material point presented by this record is the 
question of priority in the payment of the notes out of the 
proceeds of the mortgaged property; but this question is 
settled by the express terms of the mortgage itself giving to 
the notes priority in the order in which they fell due. It was 
the intention of all the parties that this should be the case. 
By the terms of the original contract of sale and the contract 
of extension, the leading idea was that the notes should be 
paid in the order of their respective maturities. Chiles, the 
original holder of the notes, at the time he assigned to the 
plaintiff his note, notified him of their priorities, and prom- 
ised him to procure a mortgage with the priorities here re- 
ferred to; and this was the construction given to this mort- 
gage by Chiles, Field, and by the plaintiff himself. The con- 
struction given by the parties to their own instruments is 
the proper guide to their meaning—25 Mo. 21; 1 Strobh. 
479; 2 Watts & S. 175. 
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The mortgage admits of but one construction, and that is 
that the notes were a lien and held priority in the snes in 
which they fell due. 

II. When several notes falling due at different times, as in 
this case, are secured by a mortgage as a mere matter of law, 
when nothing is said in the mortgage about priority, they 
have priority, and must be paid out of the proceeds of the 
mortgaged property in the order in which they fall due— 
Mitchell v. Ladew et als., 86 Mo. 526, and cases cited. 


Houmes, Judge, delivered the opinion of the court. 


The material question submitted for decision in this case 
is whether the proceeds of the sale, under the decree of fore- 
closure of the mortgage, are to be applied to the payment of 
the several notes in the order in which they became due, or 
are to be distributed pro rata. This question was decided in 
the case of Mitchell v. Ladew, 36 Mo. 526, upon a full con- 
sideration of the authorities. We have been asked to review 
that decision, and the matter has been re-argued with much 
learning and ability ; but we see no good ground, on princi- 
ple or authority, for departing from the conclusion then ar- 
rived at. 

In this case, indeed, we may take the question to have 
been settled by the express agreement of the parties as con- 
tained in the terms of the mortgage itself. It reads thus: 
“Tt is expressly understood, also, that said notes are to be a 
lien upon and satisfied out of the proceeds of said land and 
property in the order in which they are or may become due, 
those becoming due first to be paid in preference and before 
the others.” It is‘true that the other provisions of the mort- 
gage, as well as of the previous contracts of the parties, speak 
of the profits or proceeds of the farming operations, and pro- 
vide that, if such profits shall be paid every year upon the 
notes, to be applied in the order in which they became due, 
the time of the payment of the notes shall be extended. 
The parties evidently contemplated that the notes would be 
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thus finally paid off ou€ of the profits to be made on the farm. 
ing operations ; and it is altogether probable, as insisted op 
by the defendants, that the word “ proceeds” in the above 
cited clause referred to such profits. But it was also contem. 
plated that in case the notes should not be paid in that map. 
ner, they were to be satisfied by a sale of the mortgaged 
property. The language used in this clause is broad enough 
to include both the profits of the farm and the proceeds of 
such sale, and it must have been intended that the notes 
should be paid in the one way or the other; and in either 
case they were to be paid in the order in which they became 
due. The main purpose of this clause would seem to have 
been to make an express agreement that the notes first be. 
coming due should be paid in preference and before the oth- 
ers, without regard tothe mode in which they should be paid. 
This was the important thing for both parties in reference to 
the interest. Such seems to have been the construction given 
to the mortgage in the court below, and in this view we en- 
tirely concur. It follows that there was no error in the de 
cree that was rendered. 

With regard to the deposition of John H. Chiles, the as. 
signee of the notes which were the subject of the suit, we 
find no substantial error in the ruling of the court below. 
The material parts of the testimony which was admitted re- 
lated to facts occurring at the time of the assignment, or 
afterwards. There was nothing in it which concerned the 
execution or validity of the instruments. The parts excluded 
may be regarded as wholly immaterial to the decision of the 
case. 

Judgment affirmed. Judge Wagner concurs; Judge Love- 
lace absent. 
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Howarp HarsaveH, Plaintiff in Error, v. Epwarp WINsoR 
anD Marquis W. Wiruers, Defendants in Error. 


1. Officer de facto—Authority.—The acts of an officer de facto, although his 
title may be bad, are valid so far as they concern the public, or the rights 
of third persons who have an interest in the things done. Official acts 
cannot be impeached collaterally. 


2. Courts.—A writ of summons issed by a person claiming the office and per- 
forming the duties of a clerk of a court, is a valid writ. The want of title 
in the clerk de facto is no cause for quashing the writ. 


Error to Lafayette Circuit Court. 


Ryland & Son, for plaintiff in error. 


I. The question before the Circuit Court involved the 
simple fact, whether R. C. Vaughan, on the 3d of July, 
1865, was acting and discharging the duties of the office of 
clerk of the Circuit Court of Lafayette county ; whether he 


was clerk de facto of said court. 


II. The acts of officers de facto are as valid, so far as the 
public is concerned, as though they were officers de jure ; so 
are they with third persons. 

“An officer de facto is one who has the reputation of being 
the officer he assumes to be, and yet is not a good officer in 
point of law ”’—Ld. Ellenborough, in The King v. Corpora- 
tion of Bedford, 6 Kast, 369. R.C. Vaughan was and had 
been the acting and legal clerk of one Circuit Court from 
May, 1862, up to May, 1865. He was appointed clerk pro 
tempore on the 22d of May, 1865. He was in the office, and 
doing the work and performing the duties of clerk of the 
court up to the 10th of July, 1865. On July 3, 1865, he, 
as clerk, issued the writ in this case. Can there be a doubt 
of the legality of this act of Vaughan? No principle is better 
settled than that the acts of an officer de facio are valid when 
they concern the public or third persons, when they have an 
interest in the thing done—Knight v. Corporation of Wells, 
Lutw. 508-19 ; People v. Collins, 7 Johns. 549; McKinstry 
v. Tanner, 9 Johns. 185; Wilcox v. Smith, 5 Wend. 231; 





JEFFERSON CITY. 





Harbaugh v. Winsor et al. ¢ 





People v. Bartlet, 6 id. 422; People v. White, 24 id. 539, 
540. An officer de facto is one who comes into a legal and 
constitutional office by color of legal appointment or election 
to that office ; and as the duties of the office must be dis. 
charged by some one, for the benefit of the public, the law 
does not require third persons, at their peril, to ascertain 
whether such officer has been properly elected or appointed, 
before they submit themselves to his authority, or call upon 
him to perform official acts which it is necessary should be 
performed—People v. Covert, 1 Hill, 674; Buckman v. Rug. 
gles, 15 Mass. 180; Bond v. Bk. of Washington, 11 Serg. & 
Rawl. 411; Cocke v. Halsey, 16 Pet. 85; 14 Curt. Cond. R. 
189 ; People v. Hopson, 1 Denio, 579; People v. Stephens, 
5 Hill, 630; Green v. Burke, 23 Wend. 490; Taylor vy. 
Skrine, 2 Const. R. (S. C.) 606. These cases show that the 
doctrine is well settled, that the acts of an officer de facto, 
though his title may be bad, are valid, so far as they concern 
the public, or the rights of third persons who have an interest 
in the things done. A person, by color of election, may be 
an officer de facto, though undisputably ineligible, or though 
the office was not vacant, but there was an existing office de 
jure at the time—Angell & Ames on Corp. §§ 286, 287; 
O’Brian v. Kirwan, Cro. Jac. 552; Harris v. Jays, Cro. E, 
699 ; 4 Gill. (Md.) 437 ; Smith v. Erb, 2 Cush. (Miss ) 39; 
21 Penn. 181; 36 Me. 78; 37 Me. 587; 8 Dana, 115; 25 
Ala. 566; 6 Conn. 428; 6 East, 368-9. 

The case of Cocke v. Halsey, 16 Pet. 85, is directly in 
point ; and the doctrine there laid down by the Supreme 
Court of the United States clearly shows that the court 
below erred in quashing the writ in this suit. 


W. Adams, for defendants in error. 


After the ousting ordinance took effect, and after the ap- 
pointment of Currie and his acceptance of the office of 
clerk, Vaughan was not a de facto officer, but was a mere 
intruder, without any color of right, and his acts were utterly 
void. At the time the supposed writ was issued, Currie 
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was the clerk de facto, as well as de jure, and Vaughan was 
a stranger—a mere trespasser, and might have been thrown 
out by Currie by force of arms. 


“Waaner, Judge, delivered the opinion of the court. 


The plaintiff in error brought his action in the Circuit 
Court of Lafayette county, against the defendants. The 
petition contained two counts. The first count charged that 
the defendants, on the 5th day of July, 1860, did, with great 
force and violence, enter into the printing office of plaintiff, 
in the county of Lafayette, which printing office was then 
and there in the lawful and peaceable possession of the 
plaintiff; and said defendants then and there violently, tu- 
multuously, and with gseat force and violence, seized, took 
and carried off and destroyed the newspaper called the Citi- 
zens’ Public Advertiser, the property of the plaintiff; and 
ordered, and forced, and compelled the plaintiff to leave and 
abandon his said printing office, and to seek safety for his 
life by flight; by which he was greatly injured by the acts 
of the defendants, and sustained damages in the sum of two 
thousand dollars, for which he asked judgment. 

The second count in the petition alleged that defendants 
did, with force and arms, enter into the printing office of 
the plaintiff, in possession at the time of the plaintiff, and 
did violently, unlawfully, tumultuously, and against the peace 
of the State, seize, take, destroy and tear to pieces the last 
impression of said newspaper, just then printed and ready 
for delivery ; and then and there forced, ordered and com- 
pelled the plaintiff to save himself by flight; to his damage 
' in the sum of two thousand dollars, for which he asked 
judgment. . 

The petition was filed in the office of the circuit clerk of 
Lafayette county, on the 3d day of July, 1865, and summons 
was duly issued and served on the defendants the same day. 
At the term of the Circuit Court to which the writ was made 
returnable, the defendants appeared by their attorney, and 
moved the court to quash the writ and strike the petition 
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from the files of the court, because the said writ was not 
issued by an officer or any one having authority to issue the 
same, and the petition was not filed with any officer having 
authority to file the same, or to issue a writ thereon. This 
motion was sustained by the court, and the plaintiff excepted 
and sued out his writ of error. 

The record shows that when the petition was filed, the 
clerk’s office was in possession of Richard C. Vaughan, to. 
gether with all the books, papers, furniture, &c., appertain. 
ing thereto. Vaughan was appointed to the office in May, 
1862, and continued to hold and discharge the duties of the 
same up to July 10,1865. By an ordinance passed by the 
Constitutional Convention, on the 17th day of March, 1865, 
the offices of the circuit clerks ip the State were declared 
vacant on the first day of May, 1865, and the Governor was 
authorized to fill the vacancies by appointment. In pursu- 
ance of the power vested in him by the ordinance, the Gov. 
ernor appointed and commissioned 8. F. Currie to be cir. 
cuit clerk in Lafayette county, who regularly qualified and 
gave bond as such. Vaughan disputed the validity of the 
ordinance, and refused to vacate the office. Pending the 
controversy between the respective contestants for the office, 
the court, at its May session, appointed Vaughan clerk pro 
tempore, who continued in possession, exercising its fune- 
tions, till the 10th of July ensuing, when he delivered it up 
to Currie. 

The counsel on both sides in this court admit the legality 
and binding force of the vacating ordinance, and the only 
question to be determined is, the effect which is to be attach- 
ed to the official acts of Vaughan, while exercising the fune- 
tions of clerk after the 1st of May. The distinction between 
an officer de facto and an officer de jure is well established, 
and is of ancient origin. It is said in the case of Parker v. 
Kett, 1 Ld. Raym. 660, that an officer de facto is one who 
has the reputation of being an officer, and yet is not a good 
officer in point of law ; and this definition is quoted and ap- 
proved by Ld. Ellenborough, in The King v. Corporation 
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of Bedford, 6 East, 368. A person may be disqualified and 
ineligible to hold an office, yet he will be de facto an officer, 
and his acts, until his removal, will be valid as to third per- 
sons—St. Louis Co. Court v. Sparks, 10 Mo. 117; Knight 
y. Corporation of Wells, 1 Lutw. 509, 519. And where an 
appointment is regularly made, it is a colorable authority for 
the appointee, and renders him, while exercising the func- 
tions of the office, an officer de facto—The People v. Cook, 
4 Seld. 67, It is an established principle of the common 
law, well settled by a long and consistent series of decisions, 
that the acts of an officer de facto, though his title may be 
bad, are valid as far as they concern the public, or the rights 
of third persons who have an interest in the things done— 
The People v. Hopson, 1 Denio, 579 ; Cocke v. Halsey, 16 
Pet. 71; People ¥. Stevens, 5 Hill, 616; McKinstry v. Tan- 
ner, 9 Johns. 549; Wilcox v. Smith, 5 Wend. 231; 4 Term 
R. 366; 17 Vin. Abr. 114. The doctrine that the acts of 
an officer de facto are valid extends only to prevent mischief 
to such as confide in officers who are acting without right. 
The office is void as to the officer himself, though valid as to 
strangers—T7 Johns. 549; 7 Serg. & Rawle, 386; 10 id. 249; 
2 Rawle, 189, 140; 9 Mass. 231. 

The rule imparting validity to the acts of a de facto officer 
is indispensably necessary to prevent the failure of justice. 
The business of the community could not be transacted with- 
out it; irreparable wrong would result from any other doc- 
trine. The public are necessarily compelled to do business 
with an officer who is exercising the duties and privileges of 
an officer under color of right, and to say that his acts as to 
strangers should be void, would be gross injustice. It would 
cause a suspension of business till every officer’s right de jure 
was established. This would not only produce inconve- 
nience, but it would be a sheer absurdity. The law will 
therefore not permit official acts to be impeached collateral- 
ly. This view of the law is well settled, and we are not 
aware of any authority to the contrary. 

Judgment is reversed and the cause remanded. Judge 
Holmes concurs ; Judge Lovelace absent. 
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Uxysses Turner e¢ al., Plaintiffs in Error, v. CHartgs 
KELLER et al., Defendants in Error. 

Executions—Judgments.—The act of March 8, 1868 (Sess. Acts 1863, p. 20) aia 

not authorize a party to sue out an execution upon a judgment which had 


been rendered for more than five years, without an order of court, made in 
compliance with the provisions of the statute—R. C. 1855, p. 904, §§ 18, 14, 


Error to Cass Circuit Court. 


F. P. Wright, for plaintiffs in error. 


I. The first execution was issued within a year, and re. 
turned unsatisfied in part. The common law rule is, that 
where an execution has thus been issued and returned, 
another can issue at any time without a scire:facias, and 
without the old practice of entering continuances, which, 
being a matter of mere technical form, has been dispensed 
with long ago—2 Tidd Prac. 1102; Jackson v. Thompson 


et al., 9 Johns. 390; Downsmore v. Potter, 1 Mo. 368; 9 
Mo. 710; 6 Mo. 361. Our statutory provisions, exclusive 
of the act of March 23, 1868, are, (1.) that the party in 
whose favor a judgment is rendered may have execution in 
conformity to such judgment—R. C. 735, § 1; (2.) by sec. 
tion 12, p. 904, a judgment may be enforced by execution 
within five years after entry ; and (38.) by section 13, after 
the lapse of five years, and within ten years from the entry 
of the judgment. Where there is no lien in existence, an 
execution can only be issued by leave of the court, on motion, 
with notice to the adverse party. 

The common law, as above stated, was pursued until 1849, 
when the provision requiring the motion and notice after the 
lapse of five years, was enacted—Clemens v. Brown et al., 
9 Mo. 710; Lindell v. Benton, 6 Mo. 861; Downsmore vy. 
Potter, 1 Mo. 868. The 13th section, before referred to, 
does not require a motion and notice where there is a lien 
in existence. By the act of March 17, 1863, liens are ex- 
tended from three to five years—p. 24. By the act of March 
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93, 1863, p. 20, liens, where executions had previously issued 
and returned not satisfied in full or in part, are revived and 
declared to be in full force, and such liens are to continue 
until the executions are satisfied. It is made the duty of 
clerks to issue new executions in such cases, and in case 
levies have been made, to recite such levies in the renewed 
executions—reciting the former executions, and command- 
ing the sheriff to-levy upon additional property in case the 
first levy is not sufficient, but first to exhaust the first levy. 
The new execution is in effect a venditioni exponas. The 
common law in these cases is revived, and the necessity of a 
motion and notice is dispensed with by this new act—2 
Tidd, 1102, 1104; 9 Johns. 390; 9 Mo. 710; Stat. 1863, 
pp. 20, 24. 


Ryland & Son, for defendants in error. 


The judgment in this case being rendered at the April 
term of the Cass Circuit Court, in A. D. 1859, had ceased to 
be a lien on the real estate of the defendants at the time of 
issuing the second execution, in February, 1866, and conse- 
quently no execution could be issued lawfully on it with- 
out leave of the court being first had, on notice given to the 
defendants—R. C. 1855, p. 904, §§ 18, 14. The lien in this 
case did not exist by virtue of the levy made on the first ex- 
ection any longer than during the time it necessarily took 
to execute the writ. After the levy and no sale, a ven- 
. ditiont exponas was the only way to reach the property 
levied on, and this writ of venditioni exponas must be ob- 
tained by leave of the court—Lackey v. Lubke, 36 Mo. 
120. The alias writ in this case derives no vitality from 
the act of 23d of March, 1863. The alias writ is not 
issued in accordance with this act. The first section of 
the act of 1863, so far as it has a retrospective operation, 
is unconstitutional and void—33 Mo. 287; Dash v. Van 
Kleek, 7 Johns. 477; 6 Cow. 642; 9 Cow. 641; 1 Comst. 
129; 19 Johns. 58; 8 Barb. 196; 5 Pick. 65; 4 Mo. 50; 

22—VOL. XXXVIII. 





JEFFERSON CITY. 





Turner et al. v. Keller et al. 





ee 


17 Mo. 529; 81 Mo. 205; 8 Mo. 142; Smith Com. pp. 289, 
293, 531, 540. 

There being no lien of the judgment, the levy had no 
power to create a lien; nor to continue a lien about to 
expire, any longer than the time necessary to execute the 
writ on which the levy was made—Lackey v. Lubke, 36 
Mo. 122. There was in this case neither judgment nor levy 
in force, and the second execution was issued without au. 
thority of law, and was properly quashed. A writ of ven. 
ditioni exponas only issues by order of the court—not on the 
mere precipe of the plaintiffs. The plaintiffs should have 
given the proper notice, filed the proper affidavit, and then 
obtained the order of the court for the writ to make the 
debt evidenced by the judgment in this case. Having wait. 
ed from October, 1859, until February, 1866, more than six 
years after. the return day of the first execution, they have 
no right to this second execution ; a sale under it, and a 
deed hy the sheriff to a purchaser, after such a sale, would 
be void—Lackey v. Lubke, 36 Mo. 122. The lien of the 
judgment in this case expired in three years from its ren- 
‘dition, or at all events in three years from the end of the 
April term, 1859. There was no lien in March, 1863. The 
first section of the act of March 23, 1863, cannot reach back; 
it must look prospectively ; it has no power to revive a dead 
lien ; the Legislature can give it no such power—State ex 
rel. Orr v. Auditor, 33 Mo. 287, and authorities there cited. 


HoumeEs, Judge, delivered the opinion of the court. 


The question arises upon a motion to quash an execution. 
‘The plaintiffs obtained judgment in the Circuit Court of the 
county of Cass, on the 7th day of April, 1859, upon which 
an execution issued, and was levied upon real estate of the 
defendants, but was, on the 30th day of August following; 
returned unsatisfied by order of the plaintiffs, the sum of 
four hundred dollars having been paid and credited thereon. 
Afterwards, on the 6th day of February, 1866, the plaintiffs 
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sued out a new execution upon this judgment, proceeding 
under the provisions of the act of March 3, 1868, in relation 
to executions, which they supposed applicable to the case, 
and without any revival of the judgment lien, and without 
leave pf the court on motion and affidavit, as required by the 
statute when an execution is to be issued after five years, 
and before ten years have elapsed, since the rendition of the 
judgment—R. C. 1855, p. 904, §§ 18, 14. 

The decision of this case depends wholly upon the con- 
struction which is to be given to the first section of the act 
of March 8, 1863 (Sess. Acts 1863, p. 20), which reads as 
follows : 

“§ 1. That all executions heretofore issued and not sat- 
isfied, either in whole or in part, and all liens which accrued 
in virtue thereof, are hereby revived and declared to be of 
full force, and that said liens shall exist and continue, ac- 
cording to the priority of said executions, until the same are 
satisfied ; and that in all cases where said executions have 
been returned not satisfied, either in whole or in part, it 
shall be the duty of the clerks to issue new executions, re- 
ferring to the former ones, and in case levies have been 
made, to recite such levies in said renewed executions, and 
authorize and command the officer to whom such renewed 
executions are directed to levy such renewed executions 
upon additional property, if the former levy shall be deemed 
insufficient to satisfy such executions; but in case of sale of 
property under such executions, to first exhaust the original 
levy before selling any property embraced in such subse- 
queit levy.” 

The act was evidently drawn by an unskilful hand, and 
is greatly wanting in clearness and precision. We must en- 
deavor to ascertain, not merely what the Legislature intend- 
ed to do, but what they have actually accomplished by the 
enactment as it reads. It is to be observed that the act was 
passed in a time of civil commotion, when, as we know from 
the public history of the country, the regular sessions of the 
courts, in some parts of the State, had been interrupted, and 
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sales of property levied upon under execution had been rep. 
dered impracticable for the time being. Levies had been made, 
and the liens of judgments and of executions had expired, or 
the executions had been returned unsatisfied, before a lawful 
sale could be made. It may be gathered from the general 
tenor of the act that it had reference, in some measure, to 
the state of things then existing ; and we think it sufficient. 
ly clear that when it speaks of liens of executions which had 
accrued and were not satisfied, and declares them to be re. 
vived and continued in force according tu their priority, 
whether they had been returned or not, and authorizing the 
clerks to renew them, reciting such former levies, and di- 
recting the sheriff to make additional levies where sufficient 
property has not been levied on before, it intends to refer to 
executions and liens which the disturbed condition of the 
country had prevented from being carried into effect in due 
course of law; or at least to executions which had then 
lately been issued. The language of the second and third 
sections, ** that executions now issued,” as well as the gen- 
eral scope and tenor of the whole act, would seem strongly 
to confirm this view. It supposes executions then issued, 
but, for some reason, not executed. 

In this case, the lien of the judgment had expired before 
the act was passed; the five years during which an alias 
execution could be had without motion and notice had ex- 
pired; and the execution which had been issued and partly 
satisfied had been returned unexecuted and unsatisfied, by 
express order of the plaintiffs themselves, long before the 
civil disturbances began. If the words of the act are com- 
prehensive enough to embrace a case of this kind, they may 
as well be extended to all past time, and include an execu- 
tion returned twenty years ago. Such a construction would 
be manifestly absurd. The phraseology of the statute does 
not necessarily require so large an interpretation, but may 
receive a more reasonable construction, in accordance with 
the limitations and restrictions above indicated. It is not 
necessary for us now to undertake to define the limit of its 





JULY TERM, 1866. 387 





Yeatman et als. v. Corder et al. 





operation with absolute precision; we need only say that it 
is sufficiently clear that it was not intended to include, and 
does not include, this case. The plaintiffs should have ap- 
plied for leave of court, on motion and affidavit in accord- 
ance with the general statute. There was no error in quash- 
ing the execution. | 

Judgment affirmed. Judge Wagner concurs; Judge Love- 
lace absent. 


James E. YEATMAN ef als., Plaintiffs in Error, v. Saran EF. 
CorpER, ADM’X OF JOHN CorpDER et al., Defendants in 
Error. 

Agency—Factor.—If the factor, in consequence of a deception practised upon 
him by his principal, innocently incurs arisk or responsibility, and is com- 


pelled to pay damages toa purchaser on account thereof, he will be entitled 
to remuneration from his principal. . 


Error to Lafayette Circuit Court. 


. Ryland § Son, for plaintiffs in error. 


The letter of Cowan to plaintiffs, and which is the only evi- 
dence in the cause, giving directions, does not confine plain- 
tiffs to a sale on the levee alone of the hemp in question; 
and if the best price possible for the hemp could reasonably 
and fairly be expected to be made and obtained by storage 
fora short period, and the plaintiffs, in the exercise of a 
reasonable and prudent discretion for the interests of Cor- 
der, did store the hemp and then in a few days sell the same, 
there is no such violation of orders or instructions sufficient 
in law to relieve Corder from the consequences of inherent 
worthlessness of the hemp. 

The suit of the St. Louis Bagging and Rope Company 
against the plaintiffs in this action arose from the carefully 
concealed and hidden character of the hemp in the bales 
when received by plaintiffs, and such secret, hidden and care- 
fully concealed defects rendering the hemp unfit for sale, 
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whether the sale were made on the levee, or after short 
storage, or in the usual mode by sample; and whatever dan. 
ages were adjudged against these plaintiffs in favor of saiq 
company, these plaintiffs have a right to be reimbursed 
therefor. 

The instructions of the defendants are based on the failure 
to sell the hemp on the levee alone; they ignore the secret, 
concealed and carefully hidden defects and worthlessness of 
the hemp; they ignore the direction or instruction to sell 
for the best price possible. 

It was the duty of the consignor Cowan as Corder’s agent, 
as well as the duty of Corder himself, to have dealt fairly 
and honestly with the plaintiffs, the consignees in this case, 
by giving to them information in regard to the quality of the 
hemp. This they failed to do. 

The letter of Cowan to the plaintiffs is not free from am- 
biguity. It has two distinct paragraphs: ‘“ You will please 
sell on the levee, and remit the proceeds by express to my 
care.” ‘Please sell for the best price possible, as it is at 
my solicitation that it is consigned to you.” Now if the 
plaintiffs fairly believed that by storing it for a few days it 
would bring more money, a better price, they could under 
these instructions clearly do it, and the defendant Corder 
would be bound thereby. Verba forlius accipiuntur contra 
proferentem.—Lorain v. Cartwright, 3 Wash. C. C. 151; 
Liverm. Ag. 403-4; DeTastet v. Crousillait, 2 Wash. C. C. 
132; Courcier v. Ritter, 4 id. —-; Sto. Ag. §§ 74, 82, 85, 
199; Parker v. Imley, 15 Wend. 431; Sto. Ag. § 141; Da- 
vis v. Waterman, 10 Vt. 526; Judson v. Stringer, 5 Day, 
556; Williams v. Shackelford, 16 Ala. 318; Peres v. Miran- 
da, 19 Mart. 494; Drummond v. Wood, 2 Caines, 310; For- 
ester v. Bordman, 1 Sto. C. C. 43. 

No instruction could oblige the plaintiffs to be the instru- 
ments of Corder’s fraud—Smith’s Com. L. 98; Bexwell v. 
Christie, Cowp. 395. 

The principal is liable to the agent for damages suffered 
in the course of his agency—Sto. Ag. § 339 ; Powell v. Trus- 
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tees of Newburg, 19 John, 287; 8 Tenn. 610; D’Arcey v. 
Lyle, 5 Binn. 441; Stocking v. Sage, 1 Day (Conn.), 552 ; 
McLean v. Drew, 4 Bing. 722; Clark’s Exec’r v. Van Reems- 
dyk, 9 Cranch, 158; Willinks v. Hollingsworth, 6 Wheat. 
941; Episc. Soc. v. Epise. Church, 1 Pick. 872; Prescott v. 
Flynn, 9 Bing. 19; Delafield v. State of Ills., 26 Wend. 225 
-6; Weed et al. v. Carpenter, 4 Wend. 222; 5 Hill, 137; 
Bells v. Gibbons, 2 Ad. & El. 57; Evans v. Potter, 2 Gall. 
13; Loraine v. Cartwright, 8 Wash. C. C. 151; Leverick v. 
Meigs, 1 Conn. 645; Sto. Ag. § 839, 258; 10 N. H. 538; 4 
Barb. 869. 

Corder had no right to subject his factor to commit a fraud 
- jn the sale of rotten hemp—Bexwell v. Christie, Cowp. 395 ; 
Smith Mere. L. 155-6; Chit. Contr. 204; Norris v. Cook, 
Curt. C.C. 464, as to ratification ; 6 Cow. 354 ; 1 Sandf. 360; 
6 Eng. (Ark.) 189; 5 Minn. 339. 


McCord and Ewing & Smith, for defendants in error. 


I. The court did right in refusing the instructions asked 
by the plaintiffs ; they were not warranted by the law. An 
agent must be governed strictly by the authority of his ap- 
pointment ; his instructions must be strictly followed, other- 
wise he cannot hold his principal responsible for his acts—6 
Cow. 854; 2 Johns. 48; 5 id. 58; 7 id. 889, and authorities 
cited; 13 id. 8388; 2 Wend. 48; 7 id. 315; 4 Dall. 389; 1 
Sandf. 406; 8 Vt. 98; Sto. Ag. § 192, pp. 225-6, and au- 
thorities cited; Pal. Ag., by Lloyd, 3, 9, 10, 25, 26; 3 Chit. 
Comm. & Manuf. 215-18; 1 Liverm. Ag. ch. 8, § 2, pp. 368 
-T4, ed. 1818; Ure v. Connell, 16 Mart. 502; Manilla v. 
Barry, 3 Cranch, 415; Massey v. Davies, 2 Ves., Jr., 317; 
Beaumont v. Boultbee, 7 Ves. 608, 617. 

II. The acts of the defendant did not amount to a ratifica- 
tion of thé action of his agent in this case ; and even, for the 
sake of the argument, admitting that they did, it does not 
affect this case. This is an action by the agent against his 
principal, and he is held strictly to be governed by his in- 
structions—6 Eng. (Ark.) 189; 4 Seld. 398, and authorities 
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cited ; 28 Ills. 470; 5 Minn. 339; 3 Greenl. 480; 11 Mo. 
88; 13 Mo. 620; 17 Mo. 64; 1 Bing. 34. 

III. Suppose the Bagging and Rope Company had gueg 
Corder, the principal, instead of the agents Yeatman, Robip. 
son & Co., and had recovered, could not he (Corder) then 
have recovered from Yeatman, Robinson & Co., his agents, 
any damage sustained for a failure on their part in obeying 
his instructions—17 Mo. 64. This case, it is submitted, set- 
tles the question. 





Waener, Judge, delivered the opinion of the court. 


This was an action commenced by the plaintiffs in error, 
who were commission merchants, and as such sold, in 1857, 
at St. Louis, 117 bales of hemp, which had been sent to them 
by John Corder, the intestate of defendant in error. The 
hemp was shipped from Waverly, Lafayette county, on the 
2d of March, 1857, and was received by the plaintiffs on the 
6th of March, and they made sale of the same on the 16th of 
the same month to the St. Louis Bagging and Rope Comps- 
ny. Accompanying the shipment was a letter of instruction 
requesting the plaintiffs to sell on the levee: for the best pos- 
sible price. When the hemp was received, plaintiffs were 
unable to make sale for what they believed it was worth, and 
considering the prospects good for a speédy advance, in 
consequence of the receipts being cut off by cold weather, 
concluded to store it a few days, and immediately notified 
Corder of their action. They were not mistaken in their 
calculations, and after having it in store for about one week 
they sold it for a largely increased price over what they 
were offered for it when it was landed on the levee. The 
sale was made by sample in the usual course and custom of 
the trade. The exterior of the bales looked well and had the 
appearance of a sound merchantable article ; but when they 
were opened, the hemp in the inner part was found to be 
dirty, rotten and matted, and almost worthless. The Bag- 
ging and Rope Company, the purchasers, sued the plain- 
tiffs for reclamation, and recovered off of them upwards of 
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seven hundred dollars as damages. When suit was institut- 
ed against plaintiffs they notified Corder of the fact and re- 
quested him to defend the same; but this he neglected to 
do. This action is now prosecuted to recover and obtain the 
amount which plaintiffs were compelled to pay in conse- 
quence of the damaged condition of the hemp ; and the prin- 
cipal, and, in fact, the real defence set up, is, that the plain- 
tiffs as agents violated their instructions and stored the hemp 
before sale, when they were ordered to sell on the levee. 

It is undoubtedly true that whenever an agent violates 
his instructions, by going beyond his authority, or by acts of 
negligence, omission or misconduct, and the principal sus- 
tains damage by reason thereof, the agent will be liable with- 
out regard to the motives which actuated him. But if, in 
consequence of a deception practised on him by his princi- 
pal, he innocently incurs a risk or responsibility, and is com- 
pelled to pay damages to a purchaser on account thereof, he 
will be entitled to a remuneration from his principal—Sto. 
Ag. § 339; Southern v. How, Bridg. 126; Cro. Jac. 468. 

It has been argued here with great earnestness, that the 
principal being notified of the action of the agents in storing 
‘the hemp and making no objection, and afterwards receiving 
the proceeds, must be presumed to have ratified the act of 
the agents. But this question is not important to be consid- 
ered; in truth, it has nothing to do with the case as present- 
ed. Had the instructions been literally carried out, the lia- 
bility of the principal would have been the same. He ship 
ped to the plaintiffs as his agents a large quantity of hemp; 
he said nothing about its inferior quality ; the inherent de- 
fects and worthless character of the article was cunningly 
concealed ; and the agents were fully warranted and justi- 
fied in supposing that the outward portions of the bales, as 
exposed to the common view, contained a fair representation 
of its quality. They sold, according to custom, by sample, 
and by the principal’s deception they were made the uncon- 
scious instruments of a fraud for which they were compelled 
to respond in damages. It would be an outrage on common 
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justice and a reproach to the law to permit the principal tg 
shield himself from his just liability on the ground that the 
agents had not implicitly obeyed the instructions and sold op 
the levee. This principle of law cannot be invoked for his 
protection ; it is not applicable to the case. 

The great complaint that the principal, Corder, seems to 
make in his defence, is, that he failed successfully to con. 
summate the base fraud which he attempted to perpetrate, 
As we have indicated our views of the law which must gov. 
ern the case on a new trial, it will not be necessary to notice 
the instructions in detail. 

The judgment is reversed and the cause remanded. Judge 
Holmes concurs; Judge Lovelace absent. 


——__+e6oer—— 


ALEXANDER MILLIKEN, PUBLIC ADMINISTRATOR, Appellant, », 
JosePH McBroom, SHerirF, Respondent. 


1. Agent—Attorney—Authority.—The attorney of record who recovers a judg- 
ment has authority to receive tre money realized upon execution, and those 
dealing with him will not be affected by a revocation of his authority un- 
less they have notice thereof. 

2. Practice—Parties—Assignees.—The plaintiff in a suit who has assigned the 
judgment recovered to a third party, has no authority to collect or gue for 

* the money realized upon the execution. The act (Sess. Acts 1863, p. 15) 
does not confer such authority. 

8. Evidence—Receipt.—A receipt of an attorney is not admissible in evidence 
without proof of its execution. 


Appeal from Polk Circuit Court. 
John 8S. Phelps, for appellant. 


I. The sheriff (McBroom) collected money on an execu- 
tion in favor of the administrator of Acock ; after the execu- 
tion was issued the letters of administration to Atkinson and 
Acock were revoked, and before the money was.made the 
plaintiff as public administrator took charge of the estate, 
and this entitled him to receive the money. Plaintiff de- 
manded the money and McBroom refused to pay. (R. 0. 
1855, p. 751, § 67.) 
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II. The receipt of Hardin was neither admissible nor com- 
etent to prove payment. Hardin was not the attorney of 

the plaintiff, and his authority as an attorney ceased when 
the letters of administration of Atkinson and Acock were 
revoked—Sto. Ag. §§ 462, 481, 499; 2 Kent Com. 643-5. 

The authority of an attorney in a cause ceases with the 
death of the client—1 Wms. on Ex. 816. In this State, at- 
torneys have no liens on, judgments received by them for 
their fees—18 Mo. 18. 

This suit was properly brought in the name of Alexander 
Milliken ; he was public administrator, and, after the revoca- 
tion of the letters of administration of Atkinson and Acock, 
took charge of the estate of Robert E. Acock. For any dere- 
liction of duty on the part of the sheriff the cause of action 
belonged to the estate, and could only be brought in the name 
of the administrator for the time being—R. C. 1855, p. 120, 
§45. The transfer of the judgment to Mary R. Acock did 
not prevent the suit being brought in the name of the plain- 
tiff—Acts of 1863, p. 15. 


Waener, Judge, delivered the opinion of the court. 


The appellant in this case who is public administrator of 
Polk county, having in charge the estate of R. E. Acock, de- 
ceased, filed his motion in the Circuit Court against Mc- 
Broom, late sheriff of Polk county, and his securities on his 
official bond, for the purpose of compelling the payment of 
certain money together with damages thereon, alleged to 
have been collected by the sheriff for the use of said estate, 
and illegally and wrongfully withheld by him. It seems 
that Atkinson and Acock were originally administrators of 
the estate, and while acting in this capacity they employed a 
James F. Hardin, an attorney-at-law, to prosecute an action 
against certain debtors of the estate, and judgment was ren- 
dered in the proceedings. After the rendition of the judg- 
ment, and before levy and sale on execution, the letters of 
administration to Atkinson and Acock were duly revoked 
by the Probate Court of Polk county, and the appellant as 
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public administrator took charge of the estate. Before the 
revocation of the letters of administration an order was made 
by the court for the distribution of a certain amount of the 
assets of the estate, but this order was not executed by the 
administrators, Atkinson and Acock, and when the appel 
lant took charge of the estate in pursuance of the ‘order he 
transferred the judgment, above referred to, to Mary R. Acock, 
infant child of Robert E. Acock, for whom Lucy C. Acock 
was guardian and curator. 

The appellant declined to continue Hardin as attorney 
for the estate, and notified the sheriff to pay whatever money 
came into his hands arising from the sale of property on the 
execution to him only. Upon a sale of property sufficient 
money was made to satisfy the judgment, and the appellant 
demanded the same of the sheriff, but he refused to pay it 
over to him as requested, and then paid it to Hardin. Upon 
the hearing of the motion, the receipt of Hardin endorsed on 
the execution was read in evidence by the defendants with. 
out any proof that it was ever executed by Hardin, against 
the objection of the appellant. The court below gave judg. 
ment for the defendant and an appeal was taken to this 
court. 

An attorney of record in a cause is entitled to recover 
payment of a judgment recovered therein, and those deal- 
ing with such attorney will not be affected by a revocation 
of his authority if they have had no notice of the fact. 
( Bank of Mo. v. Hawkins, 28 Mo. 866.) Hardin having ob- 
tained the judgment, and performed all the professional la- 
bor necessary to its collection, was entitled to his fees for his 
professional services; but it by no means follows that he had 
the absolute right, by law, to continue to act and receive 
the money after an express notification that the money must 
not be paid to him, but to the person in whose favor it was 
due. Whether the revocation of the authority of the ad- 
ministrators who employed him, ipso facto determined his 
right to manage and control the execution need not be de 
cided, as the appellant shows no right to the proceeds of the 
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caiieau clearly .has no standing in court. Before 
this proceeding was instituted the judgment had been trans- 
ferred to Mary R. Acock, an infant and a distributee of the 
estate of R. E. Acock, deceased. Lucy C. Acock was her 
guardian and curator, and as such had the exclusive right to 
the custody, management and control of all her property, both 
real and personal, and to prosecute for and reduce to posses- 
sion her choses in action. With the assignment or transfer 
of the judgment, it passed beyond the control of the adminis- 
trator, and he had no further authority over and concerning 
the same. It was vested in another person, who was alone 
authorized to govern and manage the execution and receive 
the proceeds. We have been referred to an act relating to 
practice in courts of justice, passed by the Legislature in 
1863, as justifying this proceeding and warranting its prosecu- 
tion in the name of the administrator-—Sess. Acts 1863, p. 
15. But that act will bear no such construction. It pro- 
vides in “case of any transfer heretofore made, or to be 
made, of any interest in any action now pending, or hereafter 
to be brought, other than that occasioned by death, marriage 
or other disability of a party, the action shall be continued in 
the name of the original party, if,’ &c. This act contem- 
plates the continuance of the action in the name of the orig- 
inal party when the transfer is made after suit brought. But 
in the case at bar, the public administrator was never a 
party to the original proceeding; he never was substituted as 
a plaintiff in the execution, and the transfer of the interest 
in the judgment was made before the motion was filed. The 
demand should have been made and the motion filed by the 
guardian and curator, who is alone authorized and entitled to 
receive the money. 

The court clearly erred in admitting the receipt of Hardin 
in evidence without proof of its execution, but, as the appel- 
lant shows no grounds for recovering in this proceeding, the 
error is not material. 

The judgment must be affirmed. Judge Holmes concurs ; 
Judge Lovelace absent. 
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E.'S. Drake, Apm’r oF Wm. Durossert, Deckasep, De. 
fendant in Error, v. S. F. Haus, Plaintiff in Error, 


1. Practice—Attachment—Publication.—The notice under an order of publica. 
tion, issued in a suit by attachment, must state that the defendant’s prop 
erty has been attached—R. C. 1855, p. 246, § 28; and if this be omitted, 
the judgment rendered upon such notice will be void. 


2. Attachments—Levy of Lands.—The levy of an attachment upon lands of the 
defendant will not be void because the sheriff fails to notify the tenants in 
possession, or give a a reason for such failure. The giving of such notice 
constitutes no essential part of the levy. 


Error to Benton Circuit Court. 


J. F. Phillips, for plaintiff in error. 


I. The sheriff’s return on the writ of attachment was in- 
sufficient, and did not authorize the. rendering of the judg. 
ment against Hale—R. C. 1855, p. 245, § 225; Cabeen vy, 
Douglass, 1 Mo. 886; Walsh v. Agnew, 12 Mo. 521, 527; 
Thatcher v. Powell, 6 Wheat. 119, 127; Lackey v. Seibert, 
23 Mo. 85, 94; Harris v. Hardman et al., 14 How. (U. 8.) 
334—45. 

II. The order of publication was not sufficient to authorize 
a judgment against the property of defendant Hale. It did 
not show a proceeding tm rem, and was neither a literal nor 
substantial compliance with the requirements of the statute 
—R. C. 1855, p. 246, § 23; Hallet v. Righter et al., 13 How. 
(N. Y.) Prac. 43; Thatcher v. Powell, 6 Wheat. 119, 127; 
Morton v. Reed, 6 Mo. 64, 74; Harris v. Hardman et al., 14 
How. (U.S.) 334,341; Denning v. Corwin et al., 11 Wend, 
647 ; Voorhees v. Bk. U. S., 10 Pet. 476; Corliss v. Corliss, 
8 Vt. 389. 

a. The notice by publication is an entire thing, one and 
indivisible ; it cannot be halved, or in less degree sub-divided 
—Withers v. Rodgers, 24 Mo., 340, 343. 

b. The order of publication only shows a proceeding in 
personam, and was no such notice as required the defendant 
to appear and defend, as a judgment rendered on such notice 
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would be nugatory—Smith v. McCutchin, Garn., &c., (not 
reported) ; Caldwell v. Lockridge, 9 Mo. 358; Smith v. Ross 
etal., 7 Mo. 463 ; Sanders v. Rains et al., 10 Mo. 770; Atki- 
son v. Amick, 25 Mo. 404. 

III. The record in the case does not show that proof of 
publication was ever made. This fact should appear affirma- 
tively of record—Smith v. Fowler, 12 Wend. 9; Harris vy. 
Hardman et al., 14 How. 841, 342; 11 Wend. 648, 653 ; 
Pelton v. Platner, 13 Ohio, 209, 219; Smith v. Ross et al., 
7 Mo. 465, 466; Miami Ex. Co. v. Brown et al., 6 Ohio, 
936 (Repub. 6 Halst. 535); Reynolds v. Stanberry et al., 
20 Ohio, 359. 

IV. The motion made below was proper, and in time—13 
How. (N. Y.) Prac. 43; Posy v. Buckner, 3 Mo. 604; Blan- 
ton v. Jamison, 3 Mo. 58; 12 Mo. 147; 34 Mo. 318; 83 
Mo. 612. 


John S. Phelps, for defendant in error. 


I. The law does not require the sheriff, in his return, to 
state there are no tenants of the real estate attached—R. C. 
1855, p. 244, 245. The return of the sheriff in this case is 
equivalent to a statement there are no tenants. His return 
cannot be controverted in this case— Hallowell et al. v. Page, 
24 Mo. 590; Pope v. Page et al., 24 Mo. 595. 


II, The order of publication in this case is a substantial 
compliance with the law. At the date of the order of pub- 
lication, the property of the defendant had not been attached. 
It is alleged the order of publication is defective in this, that 
it does not state his property has been attached. In all other 
particulars, the order of publication complies with the re- 
quirements of the statute—R. C. 1855, p. 246. 


Hotes, Judge, delivered the opinion of the court. 


This was a suit by attachment. Annexed to the petition 
was an affidavit of non-residence of the defendant ; and the 
attachment appears to have been issued on the 2d day of © 
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July, 1865. On the 22d day of July following, an order of 
publication was issued by the clerk, in vacation, reciting, as 
the ground of the attachment, that the defendant had so ab. 
sented himself from his usual place of abode in this State 
that the ordinary process of law could not be served upon 
him ; and it merely notified the defendant of the commence. 
ment of an action against him for damages in the destruc. 
tion of property, and that if he did not appear at the next 
term, judgment would be rendered against him, and his 
property sold to satisfy the same. It did not contain the 
notification required by the statute, “that his property had 
been attached,” nor give any intimation of that fact--R. Q, 
1855, p. 246, § 23. Neither does the record show that any 
affidavit of the fact that the defendant had absented himself 
from this State, so that the ordinary process of law could 
not be served upon him, had ever been filed. 

In respect of the notification, the attachment act differs 
from the general practice act. It supposes that there may 
be no personal or other service on the defendant himself, and 
that the proceeding may be wholly in rem against the prop- 
erty attached. In such case, this is the very thing of which 
he should have notice, that he may appear and protect his 
property from sale. But it is enough that the statute ex- 
pressly requires this fact to be stated in the order of publi- 
cation, and there is no room for any other construction. It 
follows that this publication was of no avail whatever, and 
that the judgment, being rendered against a party who had 
no notice, was entirely void. For this reason alone, the 
motion of the defendant to set aside the judgment and quash 
the execution should have been sustained. 

Another objection was, that the sheriff’s return did not 
show a valid levy on the real estate, for the reason that it 
did not state that notice had been given to the tenants in 
occupation of the premises ten days before the return there- 
of, nor give any reason why it was not done. It would no 
doubt be entirely proper that the return in such cases should 
state these things distinctly ; but it has already been decided 
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that the giving of such notice constitutes no essential part of 
the levy itself, which is not required to be made at the same 
time, and that a sheriff’s sale of the real estate levied on 
and sold, under a levy like this one, will not be set aside for 
that reason only—Lackey v. Seibert, 23 Mo. 85. Nor did 
this objection constitute any good ground for setting aside 
the judgment. 

For want of sufficient publication of notice to the defend- 
ant, the judgment will be reversed, and the cause remanded 
for further proceedings, in accordance herewith. 

Judge Wagner concurs; Judge Lovelace absent. 


Peter CoPELAND, Respondent, v. GEorGE YoaKum’s ADM’R 
AND MINOR HEIRS, Appellants. 


1. Mortgage—Practice—Parties.—An absolute deed of lands and a defeasance 
executed at the same time constitute a mortgage ; and in a bill to redeem, 
the administrator of the mortgagee is the only necessary party. 

2. Practice—Infants—Attorney.—Infants cannot appear to a suit by attorney ; 
they must appear by guardian or next friend. 


Appeal from Polk Circuit Court. 
J. 8. Phelps, for appellants. 


The judgment should have been set aside, because the 
plaintiff in error at the time of the rendition of the judgment 
was an infant, and did not appear to the suit by guardian— 
Powell v. Gott, 13 Mo. 458; Randalls v. Wilson, 24 Mo. 76; 
Thornton v. Thornton, 27 Mo. 302; Rush v. Rush, 19 Mo. 
441. Infants must defend by guardian ; they cannot appear 
by attorney. Plaintiff must see that infant defendants ap- 
pear by guardian; and if they do not so appear, must have 
guardian appointed—5 Bac. Abr. 148-9; Bing on Inf. 123- 
4; R. C. 1855, p. 1220, § 8. 

If judgment shall be reversed as to one, it must be reversed 
as to all—Rush v. Rush, 19 Mo. 441; Randalls v. Wilson, 
24 Mo. 76 ; 12 John, 434; 14 John, 417; Grah. Pr. 746, 791. 
23—VOL. XXXVIII. 
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Judgment against an infant who appears by attorney jg 
error—16 Wend. 48; Randalls v. Wilson, 24 Mo. 76. 4 
decree against an infant not served with process, but who 
answers by guardian ad lifem, set aside on motion because 
erroneous—Hendricks v. McLean, 18 Mo. 382. 

Judgment against an infant who does not appear by guard. 
ian will be revoked not only as to the infant, but as to all 
joined with him—Grah. Prac. 746. 


Baker and T. A. Sherwood, for respondent. 


The land in this case being conveyed by deed to Yoakum 
by Copeland, who received a bond from the grantee to re.- 
convey tlie land on the payment of a sum of money, stamps 
upon the transaction the character of a mortgage; fora 
mortgage is nothing more than an ordinary deed with a 
clause of defeasance, and such defeasance may be contained 

_in or separate from the deed; the form is immaterial—Mar. 
shall v. Stewart et al., 17 Ohio, 356; 4 Kent Com. 141 et 
seq.; Tibeau v. Tibeau, 22 Mo. 77; Wilson v. Drumrite, 21 
Mo. 325. Jennings, the administrator of Yoakum, was there- 
fore the only necessary party in the proceeding to redeem, 
The heirs of Yoakum were not necessary parties—R. C. 1855, 
§ 4, tit. Mortgages; Riley’s Adm’r v. McCord’s Adm’, 21 
Mo. 285. 

The heirs of Yoakum, not being necessary parties, have no 
right to complain, as they are not injuriously affected by the 
decree. Their objections are of a formal character only, not 
“‘ materially affecting the merits of the action” —R. C. 1858, 
§ 34, p. 18300 ; Sheppard v. Bank, 15 Mo. 141; Papin v. Mas- 
sey, 27 Mo. 445; R. C. 1855, Art. [X., Prac. C. C., §§ 6, 19 
& 20. 

The court below, after final decree, would not have erred 
in striking out the names of Yoakum’s heirs, and that may 
be done even in this court—§ 20, supra. The decree in this 
case for money is against the administrator alone. The mo- 
tion filed in the Circuit Court asks that the whole decree be 
set aside. Even if the appellant minor had such an interest as 
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would warrant the setting aside the decree as to her, it would 
still remain good as to the adults. 

The doctrine that a judgment is an entirety, and if irregu- 
lar as to part of the defendants must be set aside as to all, 
does not apply to a decree respecting lands. - The entirety 
of a judgment for money has for its basis that each of the 
judgment defendants is responsible for the whole amount ad- 
judged to be due ; but a decree as to land establishes no such 
joint liability—Enos et al. v. Capps, 12 Ills. 255, and cases 
cited; Dickerson v. Chrisman, 28 Mo. 134. 

If these views are correct, the Circuit Court did not err in 
overruling the motion to set aside the decree, as that motion, 
aside from other objections already noticed, asked too much. 
It is like the case when two defendants, one of whom has 
good ground for demurring and the other has not, join in a 
demurrer—Bank v. Young’s Adm’r, 35 Mo. 371. 


Houmes, Judge, delivered the opinion of the court. 


This was a-petition in the nature of a bill in equity to en- 
force the specific performance of a contract, and to compel 
the personal representatives of the deceased party to accept 
satisfaction of a mortgage debt, and to discharge the mort- 
gage and relinquish the possession of the land and property 
mortgaged, and for an account. The plaintiff had contracted 
with George Yoakum in his lifetime to build certain mills on 
the plaintiff’s land, and for the purpose of securing full pay- 
. ment according to the contract had conveyed the land, mills 
and other property to him by an absolute deed, and taken a 
bond from him in the penalty of $8,000, conditioned for the 
reconveyance of the property to the plaintiff upon the com- 
plete performance of the contract and payment of all sums 
due thereon. Before this was done, the said George Yoakum 
departed this life, and the defendant Jennings was appointed 
his administrator, and took possession of the property. This 
suit was brought against him as the personal representative 
of the deceased party, and the minor heirs of the deceased 
were also made parties defendant, who appeared and an- 
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swered by attorney. A final decree was rendered at the 
March term of the Circuit Court of Polk county in favor of 
the plaintiff, whereby it was ascertained that the contract 
had been fully performed, and that all sums due had been 
paid, and that there was a balance of account due the plain. 
tiff amounting to one thousand dollars; and it was decroed 
that the defendants should be devested of all title in the real 
estate so mortgaged, and that the possession thereof should 
be restored to the plaintiff, and that the administrator should 
pay to the plaintiff the said sum of one thousand dollars and 
the costs of the suit. 

At the March term of the court, 1865, the minor heirs, de. 
fendants, appeared by their guardian, and moved to set aside 
this decree for the reason that they had appeared by attor. 
ney and not by guardian , and their motion being overruled, 
they appeal to this court. 

There can be no question that this absolute deed and the 
bond or defeasance of the same date, taken together, consti- 
tute a mortgage. This is too well settled to require the ci- 
tation of authorities. —Tibeau v. Tibeau, 22 Mo. 77 ; Wilson 
v. Drumrite, 21 Mo. 325. Being a mortgage, when the debt 
or obligation secured thereby had been satisfied the convey- 
ance became void, and the title was revested in the plaintiff 
by operation of law. It did not require to be devested out 
of the defendant and vested in the plaintiff by a decree of 
court. No title or interest in the real estate descended to 
these minor heirs. The mortgage was personal estate, and | 
went to the administrator. For all the purposes of this suit 
the personal. representative was the only necessary party. 
The statute concerning mortgages recognizes the personal 
representative (meaning the executor or administrator) as a 
sufficient party, for all the purposes of that act, after the 
death of the mortgagor or the mortgagee—Riley v. McCord, 
21 Mo. 285. There was no need of these minor heir parties 
defendant at all. The decree has no operative effect on them. 
The administrator had the possession of the property, and 
the decree requires him to restore it to the plaintiff,.and pay 
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the balance ascertained to be due the plaintiff. It declares 
that the title shall be devested out of the defendants and 
yested in the plaintiffs; but, as no title was vested in them 
as heirs, they cannot be harmed by the decree. It is true 
that minors cannot appear by attorney: they must appear 
by curator, guardian, or next friend ; and this would ordin- 
arily be a sufficient ground for setting aside or recalling a 
judgment—Randalls v. Wilson, 24 Mo. 76. But the error 
here was immaterial. The right of these minors cannot be 
affected by the decree. If they have any rights in the prem- 
ises, they can assert them hereafter, notwithstanding this de- 
cree. Butin the decree as rendered we see no substantial 
error, and it will not be reversed on an empty formality. 

Judgment affirmed. Judge Wagner concurs; Judge Love- 
lace absent. 


Fetix Hutton, Defendant in Error, v. Henry Powers, 
Plaintiff in Error. 


Practice—Landlord and Tenant—Tenant in common.—No action for the use and 
occupation of lands can be brought, except where the relation of landlord 
and tenant exists. One tenant in common cannot sue his co-tenant for use 
and occupation, unless there be a tenancy by agreement. 


Error to Benton Circuit Court. 


Felix Hutton filed his petition in the Benton Circuit Court, 
averring in effect that in the lifetime of one Edward H. Pow- 
ers, he was joint owner with him of certain lands mentioned, 
situated in that county,and to which there was attached a 
ferry privilege ; that Edward H. Powers died in 1856, leaving 
a will by which he devised all his interest in said land to Ben- 
jamin F. Powers, Henry Powers, and Beverly Powers, joint- 
ly; that Henry Powers conjointly with Benjamin F. Powers 
and Beverly Powers, during their natural lives, used and en- 
joyed plaintiff’s interest in said lands; that since the death 
of Benj. F. Powers, and Beverly Powers, defendant Henry 
Powers has used and enjoyed plaintiff’s interest in the land 
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and privileges ; that the yearly rent or value of the use and 
occupation of said lands is five hundred dollars ; that defend. 
ant Henry Powers owes him nine hundred dollars for the 
quarter part interest. He also states he is the entire owner 
of another tract containing five acres adjoining the ferry, and 
that defendant Henry Powers has used and enjoyed a part of 
it as an auxiliary to the ferry for two and a half years, for 
which he is indebted to plaintiff for the further sum of sey. 
enty-five dollars, making the sum of nine hundred and gev. 
enty-five dollars, for which he asks judgment. 

- Defendant filed a demurrer. There is a defect of parties 
defendant, it appearing on the face of the petition that the 
legal representatives of the said Benj. F. Powers and Beverly 
Powers should have been made parties defendant. 2. Sey. 
eral causes of action have been improperly united. 3. The 
petition does not state facts sufficient to constitute a cause of 
action. It does not appear by said petition that the relation 
of landlord and tenant ever existed between plaintiff and de- 
fendant, nor does it appear that there was ever any renting 
between them, or any promise on the part of defendant to 
pay said demand or any part thereof. 

The demurrer was overruled by the court. 


F. P. Wright, for plaintiff in error. 


I. The action for use and occupation cannot be main- 
tained unless the relation of landlord and tenant exists be- 
tween the parties founded on an agreement ; such is the com- 
mon law as well as the statute. There must be some agree- 
ment, though the same may not be by deed—R. C. 1855, tit. 
Landlord aud Tenant, § 16; Cohen v. Kyler, 27 Mo. 122; 
Hood v. Mathis, 21 Mo. 308 ; O’Fallon, Adm’r, v. Boismenu, 
8 Mo. 286; Bancroft v. Wardwell, 13 Johns. 488; Feather- 
stonehaugh, Adm’r, v. Bradshaw, 1 Wend. 136; Rogers v. 
Wiggs, 12 B. Mon. 504; 2 Taunt. 146. 

II. The petition does not show that Hutton ever had pos 
session of any part of the premises; and the common law 
rule is, that an action for use and occupation cannot be sup- 
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ported where the possession is adverse, and the relation of 
landlord and tenant has never subsisted between the parties; 
but plaintiff must declare in ejectment or trespass—1 Chit. 
Pl. 107. 

III. There is a defect of parties defendant. Plaintiff 
claims for the use and occupation of the premises while oc- 
cupied by Edward H. Powers, the ancestor; also while occu- 
pied by Benj. F. and Beverly Powers. There is no averment 
authorizing a recovery against defendant on account of the 
liabilities of the others. If there has been any liability aver- 
red, then the legal representatives of these others are neces- 
sary parties—R. C. 1855, p. 1218, §§ 4 & 5, Art. II. Prac. 
Act. . 

IV. The petition unites alleged causes of action against 
defendant alone with an alleged cause against others. The 
petition does not state sufficient facts to sustain the old ac- 
tion of account—15 Mo. 392; R. C. 1855, p. 1018, § 16; Co- 
hen v. Kyler, 27 Mo. 122; Hood v. Mathis, 21 Mo. 308; 3 
Mo. 286; Bancroft v. Wardell, 13 Johns. 488; 1 Wend. 134; 
1 Chit. Pl. 107; 12 B. Mon. 504; 2 Taunt. 146. 


Phelps, for defendant in error. 


I. Hutton sued the defendant Powers for his (Powers’) 
one fourth of the rents and profits of the land and ferry priv- 
ileges mentioned in the petition. He sues for what this de- 
fendant individually owes, and not for what may have been 
owing by the brothers of the defendant. One joint tenant 
may sue his co-tenant for rents aud profits if the co-tenants 
can be shown to have exclusively occupied the premises, and 
which is a question of fact for a jury. 

II. It is not perceived that several causes of action have 
been united in the petition. The land adjacent to the ferry 
was the property of Hutton, and its occupancy by Powers 
was incident to, and cotemporary with, the use of the ferry. 
It is one and the same cause. 

III. In a case like this, is it necessary that the relation of 
landlord and tenant should exist? Is it necessary that Pow- 
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ers should have recognized Hutton as his landlord? Ifa,g 
B. are the joint owners of a house and lot worth $1,000 per 
annum rent; A. goes abroad leaving the housé occupied by 
C., and, after the departure of A., C. leaves the house, and 
it is occupied by B., for his own business, for five years; wil] 
it be contended that A. has no remedy for his share of the 
rents and profits? Cannot A. sue B. for his share of the rents? 

IV. It was not necessary to allege a contract in writing. 
Lands may be leased by parol—Kerr v. Clark, 19 Mo. 139, 
Occupancy on the one part, and ownership with right to pos. 
session, is sufficient to authorize a suit for rents and profits, 

V. From the record of this case, it appears the judgment 
was for the right party, and it ought therefore to be affirmed 
even though there might be errors against Powers—Crocker 
v. Mann, 8 Mo. 472. 


Ho.mes, Judge, delivered the opinion of the court. 


In this case there was judgment upon demurrer to the pe- 
tition. The main ground of the demurrer was that the peti- 
tion did not contain a good cause of action. It appears to 
proceed on the idea that the defendant was liable to the plain- 
tiff as for use and occupation of the real estate therein de- 
scribed, in which the plaintiff alleges that he was “ joint 
owner,” to the extent of one undivided fourth part, with the 
other defendants; and from the facts stated, it may be gath- 
ered that they held possession of the premises as tenants in 
common. There are no sufficient averments in the petition 
that the relation of landlord and tenant ever existed between 
the parties, by agreement or otherwise. It is well settled 
that the action for use and occupation cannot be maintained 
in such case—Cohen v. Kyler, 27 Mo. 124. Nor is this peti- 
tion framed in such manner as to show that the plaintiff is 
entitled to an account from his co-tenants of rents and profits 
received by them as tenants in common. The plaintiff will 
have leave to amend his. petition. 

Judgment reversed and cause remanded. Judge Wagner 
concurs; Judge Lovelace absent. 
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Wiuiam A. Eavs, Plaintiff in Error, v. FrepericK VOLL- 
MER, Defendant in Error. 


Practice— Snpreme Court. — The record not containing a copy of the petition 
and answer, and being so defective that the court cannot determine whether 
there be error or no, judgment affirmed. 


Error to Gasconade Circuit. 


T. H. Russell, for plaintiff in error. 


Belch, for defendant in error. 


Hotmes, Judge, delivered the opinion of the court. 


-In this case the record is so incomplete that we cannot see 
with any certainty whether there was error in the judgment 
or not. There is no petition, or complaint, or answer. We 
are left to gather from the evidence presented in the bill of 
exceptions what the case was that was before the court. 

The plaintiff in error failing to show to this court that any 
error has been committed, the judgment will be affirmed. 

Judge Wagner concurs; Judge Lovelace absent. 


JasPER County, Appellant, v. JoHN R. CHENAULT ef al., Re- 
spondents. 


Attachment— Bond— Practice —Before a writ of attachment can be issued, the 
plaintiff must give a bond with security as required by the statute. If the 
bond be insufficient, the suit may be dismissed if the plaintiff fail to file a 
good bond when required by the order of the court, upon proper motion 
and notice—R. C. 1855, p. 242, §§ 9 & 10. A bond signed by the plaintiff 
alone is not a nullity, so as to dispense with motion and notice. 


Appeal from Jasper Circuit Court. 
Attorney General, for appellant. 


It was error for the court to quash the writ, and the suit, 
when only a portion of the defendants joined in the motion, 
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this being a suit for a tort. The county was not bound to 
file a bond as an individual. A suit by attachment ought 
not to be dismissed for any insufficiency in the bond unti] 
the court has given time and the plaintiff has failed to file g 
new bond—R. C. 1855, p. 242, § 9; 10 Mo. 380. 

The judgment in this case should be reversed and the 
cause remanded, with leave to the plaintiff to file an amend. 
ed bond, if indeed the county is regarded as an individual 
to give bond in suits by attachment. 


Phelps, for respondents. 


Houmes, Judge, delivered the opinion of the court. 


In this case the attachment writ was quashed, and the suit 
dismissed, on motion of some of the defendants, for the rea- 
son, as alleged, that no attachment bond had been filed by the 
plaintiff before the said writ was issued. It appears that a 
bond had been filed, executed only by the plaintiff by her 
attorney, the blanks left for the names of the sureties having 
never been filled up, and no person having signed the bond 
as surety. The circuit attorney filed his motion to set aside 
the order dismissing the suit, and the case comes up by 
appeal. 

The statute provides that if the bond given be insufficient, 
the court may order another bond and such further security 
as may be deemed necessary to be given, upon giving the 
plaintiff, his agent, or attorney, five days’ previous notice in 
writing of the application for such order. No such applica- 
tion appears by the record to have been made, nor any such 
notice given. When such order has been made, if the plain- 
tiff fail to comply within ten days thereafter, the suit may be 
dismissed. There is nothing in the act which exempts a 
county more than any other plaintiff from giving this bond. 

The parties and the court seem to have treated the bond 
given asa nullity. In this there was error. It may have 
been insufficient, but it was not a nullity; and the suit 
should not have been dismissed before any application fora 
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better bond had been made. in pursuance of the statute. This 
was decided in Tevis v. Hughes, 10 Mo. 380. 

The judgment will be reversed, and the cause remanded. 
Judge Wagner concurs ; Judge Lovelace absent. 


+ 38o>-——— 


Srate oF Missouri, Defendant in Error, v. WILLIAM T. Fan- 
NING, Plaintiff in Error. 


Criminal Practice—Indictment—Dram-shops.—An indictment charging a defend- 
ant with unlawfully “selling intoxicating liquors in less quantity than one 
gallon, to-wit, one glass of whiskey, without having a dram-shop keeper’s 
licence, or any other legal authority to sell the same,” is sufficient. It is 
not necessary that the indictment should state the name of any person to 
whom the liquor was sold. A sale implies a purchaser. 


Error to Dade Circuit Court. 


Hendrick §& Bray, and T. A. Sherwood, for plaintiff in 
error. 


The indictment is insufficient. It fails to show that there 
was a sale to any one; it fails to show that the quantity of 
liquor alleged to have been sold was within the limit prohib- 
ited by law. The law prohibiting sales of liquor in a less 
quantity than one gallon had been repealed at the time of 
the alleged offence—Neales v. State, 10 Mo. 498; State v. 
Hays, 36 Mo. 80; State v. Mitchell, 25 Mo. 420; Act of 14th 
March, 1859. 


Attorney General, for respondent. 


This is an indictment for a misdemeanor, and it is only 
necessary that the indictment should be certain to a common 
intent. The offence consists in the act of selling, and there- 
fore the designation of the person purchasing or the price 
paid is no way material—15 Mo. 430; 24 Mo. 363; id. 532; 
17 Ills. 158-60, and authorities cited. 

This indictment is for a violation of § 1, ch. 57, R. C. 1855, 
p. 683, and sufficiently charges an offence under the same. 
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The fact that the accused may have been privileged to sel] 
the liquor by virtue of some other statute is not necegsq 

to be negatived in an indictment under this section—10 Mo, 
703. The well settled rule is, that it is only necessary to 
charge the offence in the words of the act, or substantially 
so, and to show such acts as are necessary to constitute the 
offence, negativing only such exceptions as are included ip 
the clause creating the offence. All other justifications or 
excuses must be pleaded and shown by the accuser. The 
provision of the statute above cited, and upon which this in. 
dictment is framed, was not repealed or affected by the act 
of the 14th of March, 1859—Sess. Acts 1858-9, p. 56, § 22, 
And even if it was, the indictment charges sufficient to con. 
stitute an offence under our statute (24 Mo. 364), in which 
case it was also held by the court, Judge Scott delivering the 
opinion—“ This court will not reverse a judgment of the Cir. 
cuit Court refusing to quash an indictment, as it is discre. 
tionary with the court whether it will quash, or leave the 


party to his demurrer.” 


Ho.mgs, Judge, delivered the opinion of the court. 


In this case, the indictment alleged that the defendant 
“did unlawfully and directly sell intoxicating liquors in less 
quantities than one gallon, to-wit, one glass of whiskey, with- 
out having a dram-shop keeper’s licence, or any other legal 
authority to sell the same.” The defendant moved to quash 
the indictment for the reasons that it did not charge him 
with selling liquors in a less quantity than one quart, nor 
aver to whom or for what price they were sold, nor state 
that they were sold to persons unknown; and his motion 
being overruled, he pleaded guilty, and filed his motion in 
arrest of judgment, for the same reasons. 

As to the first objection, we are referred to the act to tax 
and license merchants (Laws of 1858-9, p. 56, § 22), which 
provides that a merchant’s licence shall not authorize the 
sale of liquors in less quantities than one quart. This act has 
no application to the case here, which appears to be founded 
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on the act to regulate dram-shops, and the indictment charges 


a selling without a dram-shop keeper’s licence, or any other 
legal authority. That the defendant was a merchant, and 
licensed to sell liquors in quantities above one quart, might 
be good matter of defence when the facts should be proved; 
but the indictment sufficiently negatives any lawful author- 
ity to sell. 

As to the price and the person, the weight of authority 
seems to be in favor of the position, that the indictment (in 
this sort of case) need not specify any price nor name, or in 
any way refer to the person to whom sold. The injury to 
the vendee is no part of the offence, which is complete within 
the statute upon a selling to any person whatever—State v. 
Ladd, 15 Mo. 580; State v. Miller, 24 Mo. 532; People v. 
Adams, 17 Wend. 475; State v. Munger, 15 Vt. 295; Hal- 
stead v. Commonw.,5 Leigh, 724; King v. Holden, 2 Taun. 
334. A different rule was laid down on this point in the 
cases of the State v. Neals, 10 Mo. 500, and Austin v. State, 
10 Mo. 581, though not necessarily involved in the decision ; 
and on the authority of these cases it was said in State v. 
Hays, 86 Mo. 80, that an indictment would be bad without 
an averment of a selling to some person known or unknown, 
by name or otherwise. The point on which the decision 
rested in that case was, that as the indictment specifically 
alleged a sale to a particular person by name, and nothing 
more, it thus made the name and person to enter into the 
description and substance of the offence charged; that he 
must prove it as laid; that the charge as laid in that case 
was not proved, and that the offence proved was not con- 
tained in the indictment. This is the correct rule of plead- 
ing. The proof must conform to the allegation. But here 
the question is merely of the sufficiency of the indictment to 
constitute the offence under the statute. It is true, there 
can be no sale without a selling to some person ; but an aver- 
ment that the defendant sold intoxicating liquors, &c., in 
the words of the statute, may very well be deemed to import 
a selling to some person ; and so, it was expressly said in the 
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case of the State v. Ladd, 15 Mo. 482, that a sale ex vj tey. 
mini included a person to whom sold ; and the same doctring 
was confirmed in State v. Miller, 24 Mo. 582. This mug 
now be taken as the rule in this State. The indictment mug 
be deemed sufficient. 

Judgment affirmed. Judge Wagner concurs; Judge Love. 
lace absent. 

——_+2ee@+—___ 
Stave oF Missour!, Defendant in Error, v. WILLIAM T. Fay. 
NING, Plaintiff in Error. 

Criminal Practice—Motion to quash—Supreme Court.—The Supreme Court yil] 


not reverse a judgment in a criminal case because the court below refused 
to quash the indictment. 


Error to Dade Circuit Court. 


Hendrick & Bray, and F. A. Sherwood, for plaintiff in 
error. 


Attorney General, for defendant in error. 


Homes, Judge, delivered the opinion of the court. 

This case differs from the case of the State v. same, de- 
cided at this term, in this only, that it is alleged as a ground 
of arrest that the court erred in overruling the motion to 
quash the indictment. For the same reasons given in the 
opinion in that case, this indictment must be held to be suf- 
ficient. Moreover, it has been decided by this court, thata 
judgment in a criminal case will not be reversed because the 
court below refused to quash the complaint or indictment— 
State v. Conrad, 21 Mo. 271. 

Judgment affirmed. Judge Wagner concurs; Judge Love- 
lace absent. 





State, Defendant in Error, v. Ropert Fanning, Plaintiff in 
Error. 


State, Defendant in Error, v. Witu1am E. Decvs, Plaintiff 
in Error. 


Two cases. Affirmed for the same reasons as case of State 
v. William T. Fanning. 
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James M. Jones, Defendant in Error, v. G. M. TULLER, 
Plaintiff in Error. 


1. Practice — Pleading — Petition.— The Practice Act was never designed to 
dispense with the statement of a legal cause of action against the defend- 
ants. In a suit against partners, the petition must aver that the defendants 
are partners. 

9. Practice—Supreme Court—Error.—The Supreme Court will judicially notice 


errors apparent on the face of the record. . 


Error to. Dade Circuit Court. 


This was an action commenced in the Polk Circuit Court, 
in April, 1861, by Jones against —— Butterfield, G. M. Tul- 
ler, and all other persons composing the Overland Mail Com- 
pany, for a breach of contract as proprietors of a stage line 
from Smith City to Bolivar, Mo., to convey defendant in 
error safely between said points, and for damages for injuries 
resulting from such failure. The petition stated a contract 
between plaintiff and defendants. The statement and peti- 
tion was entitled as follows: ‘James M. Jones v. —— But- 
terfield, G. M. Tuller, and all other persons who compose 
the Overland Mail Company.” There was an affidavit to this 
petition for an attachment which alleged that * the defend- 
ants are a corporate body whose chief office is out of this 
State.” The attachment was served by delivering to one 
Fisher (who was not named in the petition nor in the writ), 
on the 2d day of May, 1861, a copy of petition and writ, and 
by delivery to G. M. Tuller a copy of the writ on the 4th of 
May, 1861, and by attaching horses, &c. (not stating whose 
property they were). 

At the next term of the Polk Circuit Court, which was 
held (it being the first term held after the filiifg of the peti- 
tion) October, 1862, on the first day of the term, the judge 
of the court having been of counsel, a change of venue was 
awarded to Dade county. 

At the April term, 1863; of the Dade Circuit Court, an in- 
terlocutory judgment was rendered against the defendants. 
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On the 2d day of the April term, 1864, of that court, the 
defendants appeared and filed a motion to set aside the saiq 
interlocutory judgment, alleging reasons and supported by 
affidavits. On the next day Butterfield filed an answer jp 
the cause, containing a denial of the allegation of plaintig’s 
petition. On the day on which this answer was filed, G. My, 
Tuller, one of the defendants, also filed a motion to set aside 
the interlocutory judgment. The plaintiff on same day filed » 
a motign to strike out portions of Butterfield’s answer, which 
motion was overruled by the court. 

At the April term, 1865, the cause was continued at the 
plaintiff’s cost. 

At the October term, 1865, the defendants filed an appli- 
cation for a change of venue on account of the prejudice of 
the judge. The court overruled defendants’ application for 
a change of venue, which was duly excepted to. The plain- 
tiff then proposed to dismiss this suit as to defendants But- 
terfield and all others except G. M. Tuller, to which dis. 
missal defendants objected, and, the court permitting such 
dismissal, duly excepted. Immediately afterward the case 
was called for the assessment of damages, when the said de- 
fendants asked for a hearing and decision on the motion filed 
by Butterfield and G. M. Tuller at the April term, 1864, to 
set aside the interlocutory judgment obtained by said Jones 
against said Butterfield, Tuller and all others comprising said 
Overland Mail Company, the defendants. This motion being 
overruled, defendants excepted. Immediately thereafter the 
plaintiff stated he did not demand a jury, and proposed to 
submit the hearing of the cause to the court. The defend- 
ant G. M. Tuller demandeda jury to assess the damages, which 
the court refused, and proceeded, after hearing the evidence 
of plaintiff, to assess the damage, and gave judgment for 
plaintiff, to which ruling defendants duly excepted. 

Defendant G. M. Tuller in due time filed a motion for anew 
trial. This motion was overruled, and defendant excepted, 
and filed a motion in arrest and to set aside the judgment, 
alleging that the petition did not state facts sufficient, &e.; 
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1€ that it does not charge that defendant was a member of the 
id Overland Mail Company; that the petition did not charge 
ny that defendant had charge of the stages, or was in any way 
in interested in said company ; that the court erred in permit- 
’s ting plaintiff to dismiss his suit as to defendant Butterfield 
[. after Butterfield had filed his answer; that the court erred 
le in refusing to set aside the interlocutory judgment as to 
a defendant G. M. Tuller; that the court erred in refusing a 
h change of venue in this cause on application of Owen Tuller; 

| that the court erred in refusing defendant the right to have 
e the damages assessed by a jury in this cause, &c. This mo- 


tion was also overruled, and defendants again excepted. 


Phelps and Sherwood, for plaintiff in error. 





yr The interlocutory judgment should have been set aside ; 
n- it was clearly irregular—irregular because rendered against 
aperson not a party to the suit (W. E. Fisher )—irregular 
S- because rendered against Butterfield, who was not served 
h with process at all—and irregular as to G. M. Tuller, who 
e was defectively served—Stacker v. Cooper Circuit Court, 25 
Q- Mo. 401; Smith’s Adm’r v. Rollins, 25 Mo. 408; Lincoln v. 
d Hilbus, 836 Mo. 149; id. 392; id. 47; R. C. 1855, p. 1290, 
0 § 26. The court should not have allowed the plaintiff to 
8 dismiss his suit as to Butterfield and all the others except G. 
d M. Tuller, Butterfield’s answer containing a good defence to 
g the action—Keithly v. May, 29 Mo. 220. 
e The judgment should have been arrested. The petition 
0 was insufficient ; it did not charge that G. M. Tuller was a 
1- member of the Overland Mail Company, and, although cer- 
h tain defects in pleadings are cured by verdict, that doctrine 
e is inapplicable when there has been a judgment by default. 
or The judgment should also have been arrested as unauthor- 
ized by law. Individual members of a corporate body are 
W not personally responsible for the liabilities of the corpora- 
1, ‘tion to which they belong — Ang. Corp. §§ 25, 26, 470, et 
t, seq.; Myers v. Irwin, 2 Serg. & R. 871; R. C. 1855, tit. Cor- 


porations, 376. 
24—VOL. XXXVIII. 
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James F. Hardin, for defendants in error. 


Wacner, Judge, delivered the opinion of the court. - 


The record in this case is full of irregularities. The peti. 
tion is so manifestly defective in essential particulars and 
allegations that the omissions could not be cured by verdict 
or default, and the motion in arrest should have been gys. 
tained by the court. From the petition, it is difficult to tel] 
who were intended to be sued as defendants, and in what 
capacity they were attempted to be held liable. The action 
purports to be against “ Butterfield, G. M. Tuller, and all 
other persons who composed the Overland Mail Company”, 
and in the affidavit for an attachment, it is alleged that they 
are a corporate body whose chief office is out of this State, 
The pleader was evidently endeavoring to bring his action and 
declare against a corporate body, but wholly failed to do so 
in any manner known to the rules of legal pleading. Nor 
can the petition, by the most favorable and liberal rules of 
construction, be tortured into a declaration against a part- 
nership. There is no averment that they were partners, nor 
any apt words used by which such a relationship could be 
inferred. 

And under no possible circumstances can it be contended 
that there is any sufficient allegation or averment in the pe- 
tition to charge the appellant G. M. Tuller in his private in- 
dividual capacity, although it would seem that was the final 
decision in the court below when judgment was rendered 
against him. Our Practice Act, liberal as it is, was never 
designed to dispense with the statement of a legal cause of 
action, and such carelessness (to characterize it by no 
harsher term) in pleading cannot be too severely repre- 
hended. 

All the defects that we have above adverted to, were not 
comprehended in the motion in arrest of judgment, but they 
are errors apparent on the face of the record, which this 
court will judicially notice. It becomes unnecessary to no- 
tice the subsequent errors complained of, as the judgment 
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will be reversed, with leave to the plaintiff to amend his 
petition. 

Reversed and remanded. Judge Holmes concurs ; Judge 
Lovelace absent. 7 


Srate OF Missouri, Appellant, v. James Hays anp D. C. 
GorMAN, Respondents. 


Criminal Practice—Indictment—Adulterating Liquors.—In an indictment under 
the act to prevent the adulteration of spirituous liquors, (Acts 1860-1, p. 93, 
§ 4,) it is sufficient to allege that the defendant sold spirituous liquors with- 
out taking and subscribing the oath, and giving bond, as prescribed by the 
statute. The act applies to all persons selling spirits, irrespective of the 
quantity sold—State v. Crowley, 37 Mo. 369. 


Appeal from Greene Circuit Court. 


Attorney General for appellant. 


The indictment is sufficient—Sess. Acts 1860-1, p. 93, § 4. 
It is not necessary that the indictment should follow the tan- 
guage of the statute ; a substantial description of the offence 
charged to have been committed, is all that the law requires, 
and that the pleader did in this instance. 

Under section four, the act of selling liquors was illegal, 
without the defendants had filed the oath and given bond as 
therein required, and it is only necessary to negative the fact 
of having filed the oath and given bond, in general terms. 


Hoimés, Judge, delivered the opinion of the court. 


This was an indictment under the act to prevent the adul- 
teration of spirituous liquors, (Laws 1860-1, p. 98, § 4,) which 
prohibited any and all persons, whether licensed or not, from 
selling spirituous or alcoholic liquors, until they shall have 
given a bond and taken an oath as therein required not to 
violate the provisions of the act. This act is not confined to 
dram-shop keepers, or merchants, but applies to all persons, 
irrespective of the quantity sold. It was enough, therefore, 
for the indictment to allege that the defendant “ did then 
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and there unlawfully sell spirituous liquor, to wit, one pint 
of whiskey and one pint of brandy, for the sum of one dollar, 
to one John Mcllhaney, without then and there having taken 
and subscribed an oath and given a bond, as required by law 
of all persons before selling or offering to sell such liquor.” 
This averment contains substantially every essential requisite 
to constitute the offence under the act. The defendant's 
motion to quash the indictment was erroneously sustained, 
Our attention has not been called to any particular defect, 

Judgment is reversed and the cause remanded. Judge 
Wagner concurs; Judge Lovelace absent. 


StaTE oF Missourl, Appellant, v. JosePpH Metrton, Re- 
spondent. 


Criminal Practice — Indictment — Adulteration of Liquors.—In an indictment 
under the act to prevent the adulteration of liquors, (Acts 1860-1, p. 93, 
§ 4,) it is sufficient if the defendant be charged with selling spirituous 
liquors, without having taken and subscribed the oath and giving bond, 
as prescribed by the statute. It is unnecessary to state the kind of liquor 
sold, or the quantity, or the person to whom sold—State v. Crowley, 37 Mo. 
369; State v. Hays et al., ante 367. 


Appeal from Barry Circuit Court. 


Melton was indicted under the fourth section of the “Act 
to prevent the adulteration of spirituous liquors,” approved - 
March 28, 1861— Laws 1860-1, p. 92. The indictment 
charged that he, at the county of Barry, did unlawfully offer 
to sell, and did sell, spirituous and alcoholic liquors, without 
first appearing before the county court clerk of said Barry 
county, and taking and subscribing an oath not to mix or 
adulterate with any substance whatever the liquor offered 
for sale and sold, and giving bond. as required by said sec- 
tion four. After verdict, a motion’ in arrest was sustained. 


Attorney General, for appellant. 
The indictment is sufficient; the person to whom the 
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liquor was sold or offered to be sold, the price for which it 
was sold, or that it was sold to a person to the jurors un- 
known, or the specific kind of liquor sold, is not material, 
and need not be specifically charged—15 Mo. 480, and au- 
thorities cited ; 24 Mo. 863, and authorities cited ; 24 Mo. 
532; 17 Ills. 158, and authorities cited. The case of Neales 
y. State, 10 Mo. 498, cited by defendant in error, has been 
reversed. 

Under the fourth section, the act of selling, or offering to 
sell the liquor, was illegal, without the defendant had, prior 
thereto, taken the oath and given bond, as by said section he 
was required to do; and that he had done so is expressly 
negatived by the indictment. The verdict was substantially 
sufficient. 


Hendrick § Bray and T. A. Sherwood, for respondent. 


The judgment was properly arrested. The indictment is 
bad ; it does not state the kind of liquor sold, to whom sold, 
or that such person is unknown—Neales v. State, 10 Mo. 
498; State v. Hays, 36 Mo. 80, and cases cited. 


Homes, Judge, delivered the opinion of the court. 


This was an indictment under the act to prevent the adul- 
teration of spirituous liquors—Laws 1860-1, p. 93,§4. The 
defendant’s motion to quash the indictment was overruled. 
There was a verdict of guilty, and the defendant filed his 
motion in arrest of judgment for nearly the same reasons, 
viz., that the indictment did not charge the liquor to have 
been sold to any person by name, nor to any person to the 
jurors unknown; that it did not specify the particular kind 
of liquor sold ; that it was contradictory and repugnant on 
its face; that the court erred in overruling the motion to 
quash. In these respects, the case does not differ much from 
the case of the State v. Hays et al., decided at this term, to 
which reference is made. 

It is not necessary that the indictment should follow the 
exact words of the act. The essential facts are the selling of 
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spirituous liquors, without having given the bond and taken 
the oath required by that act. These things, together with 
all other necessary facts, are averred here. That the naming 
of the person or persons to whom sold, the price, or the par. 
ticular kind of spirituous or alcoholic liquor, is unnecessary, 
even in an indictment for selling in a less quantity than one 
quart or one gallon, and much less in a case under this 
statute; reference may be had to the cases of State v. Fap. 
ning and State v. Decus, decided at this term. We think 
this indictment was in all respects good and sufficient, and 
that there was no error in arresting the judgment. 

Judgment reversed and cause remanded. Judge Wagner 
concurs ; Judge Lovelace absent. 


State oF Missouri, Appellant, v. James F. Witcoxgn, Re- 
spondent. 


1. Criminal Practice — Indictment — Robbery. — An indictment charging that 
defendant did feloniously rob, steal, take, seize and carry away from the 
presence and possession of A., by putting him (A.) in fear of some imme- 
diate injury to his person, is sufficient without alleging the time the act 
was done. (R. C. 1855, p. 574, § 20.) 


2. Criminal Practice — Indictment — Jeofatls.—In any case where the time is 
not of the essence of the offence, the indictment will be good although the 
time of committing the offence be not stated. (R.C. 1855, p. 1176, § 27.) 


Appeal from Newton Circuit Court. 


Attorney General, for appellant. 


The indictment is sufficient—R. C. 1855, p. 574, § 20. The 
time at which the offence was committed is not of the essence 
of the offence, and hence the indictment is not defective for 
failing to state the time when the offence was commitied— 
R. C. 1855, p. 1176, § 27. 

The second ground for quashing the indictment assigned 
by defendant is untrue in fact ; the indictment in this regard 
charges that the property was seized, taken and carried away 
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«from the presence, possession, and against the will of Fred- 
erick O. Clark, which is the same as to charge in the pres- 
ence of Frederick O. Clark. 


T. A. Sherwood, for respondent. 


The indictment is insufficient, because, being drawn under 
the 20th section (R. C. 1855, p. 574), it fails to charge that 
the property was taken from the person or in the presence. 
Indictments based on statutes must state all the circumstan- 
ces within the statutory definition of the offence, so as to 
bring the defendant precisely within the terms and words of 
the act—State v. Helm, 6 Mo. 263, and cases cited; An- 
thony v. State, 13 S. & M. 263; State v. McKenzie, 42 Me. 
392, and cases cited ; State v. Mitchell, 25 Mo. 420; State v. 
Fleetwood, 16 Mo. 448. | ¢ 


Waener, Judge, delivered the opinion of the court. 


The respondent was indicted in the Circuit Court of New- 
ton county for robbery in the first degree, in taking a horse 
the property of Frederick O. Clark; and on his motion the 
indictment was quashed because the time at which the of- 
fence was committed was not specified, and because the in- 
dictment did not charge that the property was taken from 
the person or in the presence of Clark, or that the respond- 
ent feloniously put Clark in fear of some immediate injury 
to his person. 

The indictment is based on sec. 20 of the act in regard to 
crimes and punishments (R. C. 1855, p. 574), which pro- 
vides that “every person who shall be convicted of feloni- 
ously taking the property of another from his person, or in 
his presence, and against his will, by violence to his person, 
or by putting him in fear of some immediate injury to his 
person, shall be adjudged guilty of robbery in the first de- 
gree.” The indictment substantially follows the language 
of the statute, and charges that the defendant did felonious- 
ly rob, steal, take, seize and carry away the horse from the 
presence and possession of Clark and against his will, by 
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putting him (the said Clark) in fear of some immediate jp. 
jury tohis person. There is some unnecessary verbiage used 
by the pleader, and the indictment might undoubtedly haye 
been drawn with more precision and accuracy ; but every 
essential averment required by the statute is contained in it, 
and it embodies neither defect nor imperfection which could 
in any manner tend to the prejudice of the substantial rights 
of the accused in his defence upon the merits. 


The objection that no time is stated in which the offence 
was committed is disposed of by the statute, which declares 
that no indictment shall be deemed invalid, nor shall the tri- 
al, judgment or other proceeding thereon be stayed, arrested 
or in any manner affected, for omitting to state the time at 
which the offence was committed in any case where time is 
not @f the essence of the offence—R. C. 1855, p. 1176, § 27; 
State v. Stumbo, 26 Mo. 306. 


The judgment is reversed and the cause remanded. 
Judge Holmes concurs; Judge Lovelace absent. 


State or Missouri, Respondent, v. J. CRESON, Appellant. 


1. Criminal Practice — Evidence — Character.— In the prosecution of a party 
accused of crime, the State cannot be allowed to give evidence of the bad 
character of the accused, except to rebut evidence given by him as to his 
good character. 


2. Criminal Practice—Larceny— Evidence.—Recent possession of stolen prop- 
erty is presumptive evidence that the party having such property is the 
thief. 


Appeal from Webster Circuit Court. 


Lindenbower and Sherwood, for appellant. 


The court should not have permitted the prosecution to 
attack the character of the accused by interrogatories touch- 
ing such character, no evidence on that point having been 
introduced by the defence—3 Greenl. Ev. § 25; People v. 
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White, 14 Wend. 111; Commonwealth v. Webster, 5 Cush. 
395; Bull N. P. 296; State v. Merrill, 2 Dev. 269. 

The second instruction given on the part of the State is 
erroneous, because not sufficiently full and explicit—1 Greenl. 
Ev. §§ 11, 84; erroneous, because it asserts the recent posses- 
sion of stolen property is conclusive of guilt—3 Greenl. Ev. 
§ 31. 


Homes, Judge, delivered the opinion of the court. 


This was an indictment for grand larceny. On the trial, 
the prosecutor was allowed, against the objections of the pris- 
oner, to give evidence of his bad character and reputation ; 
and the witness stated that he “‘ was acquainted with the rep- 
utation of the defendant for honesty, and that his reputation 
was that of athief in Greene county and in Tennessee, where 
he came from.” The proof of the larceny charged consisted 
chiefly in the circumstance that the defendant was found in 
the recent possession of the property stolen, and he failed to 
explain his possession in any manner consistent with his in- 
nocence. That such evidence, unexplained, was sufficient to 
warrant a conviction, and even conclusive of guilt, there can 
be no question (1 Greenl. Ev. § 11,84) ; but is still only cir- 
cumstantial. The jury are to decide upon the guilt of the 
accused, upon all the circumstances; and it is not to be de- 
nied that this evidence of the bad reputation of the prisoner 
might have had great weight with the jury. His previous 
character was not directly involved in the issue ; and the ad- 
mission of such testimony was contrary@to the established 
principles of law. The prosecutor in criminal cases cannot 
be allowed to call witnesses to prove the general bad charac- 
ter of the prisoner, unless to rebut evidence of his good char- 
acter already adduced by him—3 Greenl. Ev. § 25; Bull N. 
P. 296; Commonwealth v. Webster, 5 Cush. 825; People 
v. White, 14 Wend. 111. The admission of this testimony 
was clearly erroneous. 

Exception was also taken to the second instruction given 
for the State, that “recent possession of stolen property is 
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mnmeaatin evidence that the party having such property j is 
the thief, unless such party account for the manner in which 
he obtained possession.” Upon the evidence before the jury, 
we think the instruction was substantially correct—State y, 
Floyd, 15 Mo. 349. 

Judgment reversed and the cause remanded. Judge Wag. 
ner concurs; Judge Lovelace absent. 





STATE OF MissourI, Respondent, v. ALFRED Davinson, Ap- 
pellant. 


1. Criminal Practice — Indictment — Robbery.—An indictment charging that 
“the defendant feloniously did steal, take and carry away, &c., of the prop- 
erty of A., &c., which property defendant took and carried away, in the 
presence of A., and against his will, by putting him in fear of some great 
bodily harm,” will be held sufficient. 

2. Crimes—Robbery.—To constitute the offence of robbery in the first degree, 
the property must be taken from or in the presence of the prosecutor, 
against his will, and by putting him in fear of some immediate injury to his 
person, &c. 

8. Criminal Practice—Robbery.—Under an indictment charging the offence 
of robbery in the first degree, the defendant may be convicted of larceny, 
but not of robbery in the second or third degree—State v. Jenkins, 36 Mo. 
372. 


Appeal from Greene Circuit Court. 


Davidson was indicted in the Christian Circuit Court for 
robbery. The indictment charged substantially that Alfred 
Davidson, on the Mth day of September, 1861, in the county 
aforesaid, did then and there feloniously, on purpose, and of 
his malice aforethought, steal, take and carry away a rifle 
gun, being then and there the property of John Day, and of 
the value of twenty dollars, which said rifle gun the said 
Alfred Davidson took and carried away in his presence, and 
against his will, by putting him in fear of some great bodily 
harm, with the intent in so doing, then the said Alfred 
Davidson, the said rifle gun aforesaid to: feloniously steal, 
take and carry away, and convert to his own use and benefit, 
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and him the said John Day to feloniously rob, contrary, &e. 
A jury was empannelled, and the evidence was, in sub- 
stance, that in September, 1861, defendant and Darden and 
Pettijohn came to Day’s house a called for his gun, and 
' Darden and Pettijohn having found it concealed in the house, 
took it, and they all went off together ; that the three men 
were armed, and that he (witness) was put in fear; and that 
the gun, at the time it was taken, was not in sight of witness, 
but around on a back porch. 

The court gave for the State the following instructions : 

1. That if the jury believe from the evidence that defend- 
ant, within three years before the finding of the indictment, 
in the county of Christian, State of Missouri, did feloniously 
take and carry away the gun of John Day, in his (Day’s) 
presence, or by putting said Day in fear, they will find de- 
fendant guilty of robbery in the first degree. 

2. If the jury believe-from the evidence that the gun in 
question was taken from John Day in his presence, by force, 
or by putting him in fear, each of the persons present, aiding 
in so taking the gun, is guilty. 

8. If the offence of robbery is once complete, it cannot 
be purged by the offender giving back the property stolen to 
the owner. 

4, If the jury find defendant guilty of _ in the 
first degree, they will assess the punishment at not less than 
ten years; if for robbery in the second degree, not exceed- 
ing ten nor less than five years ; if in the third degree, not 
exceeding five ; and if for grand larceny, flot exceeding five 
years. 

5. That every man intends the natural and necessary 
consequences of his own acts. 

Defendant objected to all these instructions except the 
third, and his objection being overruled, excepted. Defend- 
ant then asked the following instructions : 

1. That admitting all the evidence offered on behalf of the 
State to be true, yet they must find the defendant not guilty 
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of robbery in the first degree, the offence with which defenq. 


ant stands charged in the bill of indictment. 

2. That unless they believe from the evidence that the 
defendant feloniously took and carried away a rifle gun, the 
property of John Day, from, in the presence and against the 
will of said Day, by putting said Day in fear of some im. 
mediate personal injury, they must find the defendant not 
guilty. 

3. That unless they believe from the evidence the rifle 
gun was taken from and in the presence of John Day by de. 
fendant with a felonious intent, they will find defendant not 
guilty. 

4. That unless they believe from the evidence that the 
taking charged in the indictment was done with the motive 
of gain or advantage to the defendant, or with such motive 
as to some third person, they must find the defendant not 
guilty. 

5. That unless the jury believe from the evidence that 
the taking charged in the indictment was done in the pres 
ence of John Day, they must find the defendant not guilty, 

6. That the words “in the presence,’ mean within the 
sight and view of the person from whom the goods are alleged 
to be taken, at the time of such taking. 

The court refused the first, second and sixth instructions, 
and gave the third, fourth and fifth. The jury returned 4 
verdict of guilty of robbery in the first degree, and assessed 
defendant’s punishment at ten years’ imprisonment in the 
‘ penitentiary. ? 


T. A. Sherwood, for appellant. 


The instructions given on the part of the State were 
erroneous. The first is objectionable, because it submits a 
question of law to the jury. It is objectionable, because it 
instructs the jury that they may find the defendant guilty of 
an offence not charged in the indictment, to-wit, robbery in 
the first degree. It is objectionable, because it instructs the 
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jury that if the gun were “ feloniously taken by putting Day 
in fear,” it will warrant a conviction of robbery in the first 
degree. The second instruction is erroneous, because it in- 
structs the jury with regard to force, when none is charged 
in the indictment. It is erroneous, because it instructs the 
jury with regard to putting him in fear, without stating the 
kind of fear—whether it be fear of immediate injury to the 
person, OF fear of some injury to person or property, or to 
the person of any relative or member of the family, threat- 
ened to be inflicted at some different time. The fourth in- 
struction is erroneous, because it permits the finding of the 
defendant guilty of robbery in the first degree, or robbery in 
the second or third degree—neither of which are charged in 
the indictment—State v. Shoemaker, 7 Mo. 177; Regina v. 
Reid, 1 Eng. L. & Eq. 595. The fifth instruction is a mere 
abstraction. 

The first and sixth instructions asked by the defendant 
and refused by the court, should have been given. Admit- 
mitting all the charges in the indictment, and all the evi- 
dence adduced in their support to be true, the jury would 
not be warranted in the finding defendant guilty of robbery 
in the first degree. The sixth instruction correctly defines 
the meaning of the words “ in the presence””—1 Russ. Crim. 
873; 38 Greenl. Ev. § 228; Ros. Crim. Ev. 896 ; Wheel. Crim. 
(0. 428; Barb. Crim. L. 143-4 ; Whart. Crim. L. § 1695; Tur- 
ner v. State, 1 Ohio, 425. 

The indictment does not charge such matter as is necessary 
‘to constitute robbery in the second or, third degree—R. C. 
1855, pp. 574-5, §§ 20, 21, 22; State v. Jenkins, 36 Mo. 
372, and cases there cited. 


Hotmes, Judge, delivered the opinion of the court. 


This was an indictment for robbery in the first degree. 
The allegation is that the defendant feloniously did steal, 
take and carry away a rifle gun, the property of John Day, 
of the value of twenty dollars, “ which said rifle gun the said 
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Alfred Davidson took and carried away, in his presence and 
against his will, by putting him in fear of some great bodily 
-harm,” &c. The words of the statute are, “ by putting him 
in fear of some immediate injury to his person.” It woulg 
be better to pursue the language of the statute ; but the pur. 
port of the expression used in the indictment is essentially 
the same, and will be deemed sufficient. At common law, 
it was enough that the party was put in fear—Whart. Crim, 
L. § 1695. 

But the court committed error in instructing the jury, 
The first instruction to the jury, that if the defendant “ fe. 
loniously took and carried away the gun of John Day in his 
presence, or by putting said John Day in fear,” they would 
find him guilty of robbery in the first degree. This instruc. 
tion being in the alternative, required only one of the two 
elements when both together were not enough to constitute 
the whole offence under the statute. Besides being in his 
presence, and by putting him in fear of some immediate in- 
jury to his person, it must have been also against his will. 

The first instruction asked by the defendant was entirely 
correct, and should have been given, if warranted (as it 
would seem to have been) by the evidence. 

The second instruction given for the State was also defect- 
ive, in not including all the elements of the offence. The 
fourth instruction for the State was erroneous, in supposing 
that the jury might properly find the defendant guilty of 
robbery in the second or third degree, under this indict- 
ment. The offence charged was either robbery in the first 
degree or grand larceny only—State v. Jenkins, 86 Mo. 372. 

It is unnecessary to notice the other exceptions taken by 
the appellant. 

The judgment is reversed, and the cause remanded. Judge 
Wagner concurs ; Judge Lovelace absent. 
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grate oF Missour!I, Respondent, v. Cartes Jacoss, Appel- 
lant. 


Criminal Practice—Indictment— Merchant.—An indictment charging that the 
defendant did unlawfully deal as a merchant at a certain store, and did then 

* and there sell divers goods, &c.—to-wit, one coat—to J. S., for the sum of, 
&c., without having any merchant’s licence, or any legal authority therefor, 
js sufficient. The offence consists in the dealing as a merchant without a 
licence—State v. Willis, 87 Mo. 192. 


Appeal from Greene Circuit Court. 


The defendant was indicted in the Circuit Court of Greene 
County for dealing as a merchant without a licence. The 
indictment charged that the defendant “did then and there 
unlawfully deal as a merchant at a certain store, and did 
then and there sell divers goods, wares and merchandise, to- 
wit, one black coat, to John H. Lee, for the sum of six dol- 
lars, without then and there having a merchant’s licence, or 
any other legal authority therefor.” The defendant demur- 
red to the indictment. 


Phelps and T. A. Sherwood, for appellant. 


I. The indictment does not charge that the store was ‘ oc- 
cupied” for the purpose of selling goods—State v. Martin, 5 
Mo. 361. 

II. The indictment charges but one act of selling; this 
does not constitute a merchant—State v. Whittaker, 38 Mo. 
457; State v. Martin, 5 Mo. 361. 

III. Indictments based upon statutes must conform to the 
acts under which they are drawn—State v. Helm, 6 Mo. 263, 
and cases there cited ; State v. Mitchell, 25 Mo. 420; State v. 
Fleetwood, 16 Mo. 448. 


Attorney General, for respondent, referred to State v. Wil- 
lis, 37 Mo. 192. 


Waener, Judge, delivered the opinion of the court. 


The indictment in this case must be held good according 
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to the decisions of State v. Cox, 32 Mo. 566, and State y, 
Willis, 37 Mo. 192. It is true there is but one single act of » 
selling alleged in the indictment; and if that was the only 
averment, it would be fatal. But the gravamen of the offence 
is the dealing as a merchant without licence, and that is suf. 
ficiently charged. . 

The judgment must therefore be affirmed. Judge Holmes 
concurs ; Judge Lovelace absent. 


State oF Missouri, Defendant in Error, v. WILLIAM Mosg. 
LEY, Plaintiff in Error. 


Criminal Practtce—Larceny—U. S. Treasury Notes.—When it is proved that 
United States Treasury notes of a particular denomination have been stolen, 
no evidence as to their value is necessary. The courts take judicial notice 
of the acts of Congress which define the nature and value of such notes, 
By our statute, R. C. 1855, p. 577, the money due upon_any security is pri- 
ma facie evidence of its value. 


Error to the Kansas City Criminal Court. 


This was an indictment for grand larceny. The indictment 
charged that William Moseley did steal, take and carry away 
one trunk of the value of five dollars, and four United States 
Treasury notes, one twenty and three fives, all of the value 
of thirty-five dollars. 

The evidence was—James Hall, a negro, testified that the 
defendant took and carried away from him, without his con- 
sent, the property mentioned in the indictment; that the 
trunk contained one twenty dollar bill and three five dollar 
bills, which were called “ greenbacks,”’ and were also called 
“U.S. Treasury notes.” He stated that he could neither 
read nor write, but that he knew twenty dollar greenbacks 
from fives because the 20’s had an “O” and a “ten” on them, 
and that he got these bills in pay when he was paid off as a 
soldier; that he had seen other persons have such bills, and 
had been accustomed to seeing such bills for the last four 
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years. James Howard, another witness for the State, testi- 
fied as toconfessions made by defendant. 


Upon this evidence the State asked the following instruc- 
tions, which were given : 

1. If the jury believe from the evidence that the defend- 
ant took the property in question without the consent of the 
owner, and the value was less than ten dollars, they willsfind 
him guilty, and assess his punishment by imprisonment in 
the county jail not exceeding one year, or by fine not ex- 
ceeding one hundred dollars, or by both such fine and im- 
prisonment. 

2. If the jury believe from the evidence that the defend- 
ant took the property in question without the consent of the 
owner, and its value was over ten dollars, then they will find 
the defendant guilty, and assess his punishment by imprison- 
ment in the penitentiary not less two nor more than five 
years. 

The defendant then asked the following instructions, which 
were given : 

1. That, unless the State has shown by some evidence the 
value of the bills taken by the defendant, the jury cannot 
find the defendant guilty of grand larceny. 


J. Brown Hovey, for plaintiff in error. 


I, The indictment in this case is a simple common law in- 
dictment, and does not charge that the bills were a public 
security issued by the United States or any State, and there- 
fore cannot import a value upon their face—R. C. 1855, p. 
517, § 33. 

II. Unless the value of the trunk or the bills was proven, 
the crime could be only petit larceny—3 Greenl. Ev. § 153. 


Attorney General, for defendant in error. 


Hotes, Judge, delivered the opinion of the court. 


In this case, the only error relied upon consists in the fact 
that no other evidence was given of the value of certain U.S. 
25—VOL. XXXVIII. 
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Treasury notes, alleged to have been stolen, than the respect- 
ive denominations of the notes, viz., a twenty dollar bill ang 
three five dollar bills, all of the value of thirty-five dollars, 
When it was proven that U.S. Treasury notes of those de. 
nominations were stolen, we do not think any further proof 
of their value was necessary. The courts will take judicial 
notice of the acts of Congress which define the nature and 
value of such notes ; and by the statute the money due there. 
on shall be deemed prima facie evidence of their value—p, 
C. 1855, p. 577. 

Judgment affirmed. Judge Wagner concurs; Judge Love. 
lace absent. 





State ex rel. WiLL1aM Duncan, Petitioner, v. Joun C. Price, 
JUDGE OF THE LawgENcE Circuit Court, Respondent. 


Practice—Injunction— Change of Venue.—A suit to enjoin the enforcing of 


judgment must be brought in the county in which the judgment was ren. 
dered ; and then if the judge be disqualified, a change of venue may be 
awarded as in other cases. 


Petition for Mandamus. 


James F. Hardin, for relator, 


Jno. S. Phelps, for respondent. 


I. The security in an injunction bond becomes a party to 
the suit, and on dissolution of the injunction judgment may 
be entered against the obligors in the bond, including the 
damages which may have been assessed—R. C. 1855, p. 1249, 

14. 

' II. The change of venue was properly awarded—R. 0. 
1855, p. 1559, §§ 1, 3 & 4. 


Wacner, Judge, delivered the opinion of the court. 


This was a petition for a mandamus against John C. Price, 
Judge of the Thirteenth Judicial Circuit Court in this State. 
The petition-alleges that on the —— day of May, 1864, Da- 
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yid E. Gibson recovered judgment against the relator, Dun- 
can, in the Lawrence county Circuit Court, of which court 
the respondent was presiding judge, for the sum of three 
thousand eight hundred dollars and costs; that on or about 
the 15th day of October, the relator, after giving due notice 
to said Gibson, presented his application to the judge of the 
Lawrence Circuit Court praying for an injunction to restrain 
the said Gibson from enforcing the judgment; that the said 
judge granted the prayer of the petition and issued a tem po- 
rary injunction in the cause, and that the same was duly 
served on Gibson, and that the final hearing was set for the 
May term of the court, 1866. At the May term Gibson ap- 
peared and filed his demurrer to the petition, and then filed 
a petition for a change of venue in the cause to some other 
circuit, alleging as a ground of change that the judge of the 
court was prejudiced against him, and that the security on 
the injunction bond was a relation of the judge. The court 
thereupon ordered a change of venue to Greene county, in 
the 14th Judicial Circuit, and refused to further proceed 
with the cause. 

The relator contends that no change of venue is author- 
ized or allowed by law in such a case, and that the Lawrence 
Circuit Court could not divest itself of jurisdiction, but was 
bound to proceed to hear and determine the cause. A strict 
literal interpretation of the statute might give some counte- 
nance to this position, as it is declared that “ proceedings on 
an injunction to stay a suit or judgment shall be had in the 
county where the judgment was rendered or the suit is pend- 
ing, and the summons may be directed and served as sum- 
mons in ordinary cases” —R. C. 1855, p. 1248, § 5. But it 
is also provided that a change of venue may be awarded in 
any civil suit in any Circuit Court where the judge is inter- 
ested or prejudiced, or is related to, or has been of counsel in 
the cause for either party—ibid. p. 1559, § 1. It cannot be 
presumed that section five in the Practice Act was intended 
to deprive a party of his right to a change of venue for any 
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of the causes specified in the general law regulating Changes 


of venue. 

We will not suppose that the Legislature was guilty of th 
absurdity of compelling a party to proceed and submit bis 
cause to a judge who is so prejudiced against him that hy 
cannot do him justice, or who is related to one of the parties, 
or who has been counsel against him; or if he refuses to 
make such submission, that then he must be deprived of a 
remedy or claim to have his rights adjudicated. We think tha 
the fair and reasonable intendment of the statute is, that 
proceedings on an injunction to stay asuit or judgment shall 
be instituted in the county where the judgment was renderaj 
or the suit is pending, and then, if the judge is disqualified, 
a change of venue may be awarded as in other cases. 

The change of venue was rightfully awarded, and after the 
order providing for the change was made the Lawrence (ir. 
cuit Court ceased to have any further control or jurisdiction 


over the case, and very properly refused to proceed to hear 
and determine the same. 

The mandamus is refused, with costs. Judge Holmes con. 
curs; Judge Lovelace absent. 


WituiaM R. Greene et al., Defendants in Error, v. M. 8, 
BeckwitH, Plaintiff in Error. 


1. Altachment—Non-residence—Domictl.—A man’s residence, like his domicil, 
or usual place of abode, means his home, to and from which he goes and 
returns daily, weekly, or habitually, from his ordinary avocations and 
business, wherever carried on. The indefinite abode of a party in this 
State, and do'ng business herein, but without the intention of remaining 
here permanently, does not make him a resident of this State. Under the 
provisions of the Attachment Act, he is to be considered as a non-resident. 

. Attachment— Residence— Evidence.—T he fact that a party describes himself 
in his business papers as being located in this State, when he has a perms 
nent home in another State, is not competent evidence to prove that he iss 
resident of this State. 
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Error to Laclede Circuit Court. 


E. B. Ewing and J. M. Richardson, for plaintiff in error. 


I. The written declarations of the party, descriptions in 
legal or other documents, or treatment by official persons, 
are admissible on the question of residence, and the papers 
offered by defendant were improperly excluded—Phill. Dom. 
87, 88; Smith et al. v. Croom, 7 Florida, 161; 12 Am. L. 
Reg. 263. These papers show that defendant’s business and 
employment were in this State for a long period continu- 
ously, embracing the date of the suing out of the attachment ; 
a part of that time in the military service of the United 
States, as clerk in the Paymaster’s department, and, quitting 
that service, he still continued in this State on his own ac- 
count, up to and after the attachment was sued out. If it 
was competent to plaintiff to show by defendant’s declara- 
tions and otherwise, where his family lived, and how and 
where he was employed, he (defendant) was certainly en- 
titled to the benefit of the facts shown by the rejected docu- 
ments, as well as to his own declarations in one of them as 
to his place of abode; all tending to prove residence in Mis- 
souri. And if the circumstance of his family being in IIli- 
nois at some time or other, (which plaintiff was permitted 
toshow by his declarations,) was of any importance in de- 
termining the question at issue, it was certainly proper to 
allow defendant to show whether his family was there tem- 
porarily as sojourners or permanently, and for this purpose, 
as well as bearing directly on the issue raised by the plea in 
abatement, the rejected evidence was competent, and should 
have been admitted. 

II. The instructions asked by defendant and refused should 
have been given—Matter of Thompson, 1 Wend. 45. 


Sherwood and Young, for defendants in error. 


The court committed no error either in giving or refusing 
instructions—State v. Anderson, 19 Mo. 241; 7 Mo. 292; 
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3 Mo. 464; 35 Mo. 357; Adams’ Adm’r v. Abernathy, 37 
Mo. 196. : 





Houmes, Judge, delivered the opinion of the court. 


This was a suit by attachment, on the ground of non-regj. 
dence. The defendant filed the plea in abatement, putting 
in issue the fact of non-residence in this State, and upon this 
issue there was a trial and a verdict for the plaintiff, ang 
afterwards a final judgment was rendered against the defend. 
ant. A motion for a new trial of the issue on the plea in 
abatement was made by the defendant for the reasons, ag 
alleged, that the court erred in refusing instructions and in 
excluding testimony in his behalf. The evidence tended to 
show that the defendant had a farm in the State of Illinois, 
where he and his wife and family lived ; that he had said to 
several witnesses that his home was in Illinois; and when 
sick on one occasion, he spoke of going home to his place, 
“‘ sixty-eight miles out in the State of Illinois.” There was 
also some proof that he had been engaged in business at 
various places in Missouri in connection with the military 
department, and had been a dealer in vouchers at Rolla 
and St. Louis, but there was no evidence that he had ever 
had a fixed domicil, or a permanent place of abode in this 
State, nor of any intention to abandon his domicil in Illinois, 
or to establish his residence in Missouri. 

The court instructed the jury for the plaintiff that if they 
believed from the evidence that defendant was not a resident 
of the State of Missouri on the 25th day of January, 1864, 
they should find for the plaintiff; and refused to instruct 
them for the defendant, “ that a man’s residence is where he 
abides for a time, though not a definite time,” and “ thata 
man may have his domicil at one place and be a resident of 
a different place ; and if they believe from the evidence that 
defendant’s family lived in Illinois, and he was abiding for 
an indefinite time in Missouri” on that day, they must find 
for defendant. 


re ee a a ee 
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Upon the case made on the evidence, we think the first 
instruction given for the plaintiff placed the whole issue be- 
fore the jury, and their verdict was fully supported by the 
evidence—Moore v. Otis, 20 Mo. 158. There was no error 
in refusing the defendant’s instructions. The first one sup- 
poses that the place where a man is temporarily abiding is 
his place of residence, so as to make him a resident of this 
State within the statute, and was manifestly wrong. A 
man’s residence, like his domicil, or usual place of abode, 
means his home, to and from which he goes and returns, 
daily, weekly, or habitually, from his ordinary avocations 
and business, wherever carried on—Chaine v. Wilson, 1 
Bosw. (N. Y.) 673. In the sense of the attachment law, 
a man’s residence is his home or habitation fixed in any 
place, without any present intention of removing there- 
from—Stratton v. Bingham, 2 Sneed, 420; Sto. Confl. L. 
§ 43. A mere residence of a temporary nature is not 
enough to constitute a man a resident of this State. It 
has been said that inhabitancy or residence does not mean 
precisely the same thing as domicil, but that they mean a 
fixed and permanent abode, or dwelling place for the time 
being, as contra-distinguished from a mere temporary lo- 
cality of existence—Matter of Wrigley, 4 Wend. 602; S. 
0.8 Wend. 184. The evidence all tended to show that the 
defendant’s domicil and permanent place of abode or resi- 
dence of himself and family was in the State of Illinois, 
and that his business and residence in this State were al- 
together of a casual and temporary character. This was 
not enough to constitute him a resident of this State within 
the meaning of the attachment act, and to negative the 
other direct testimony that his actual residence and domi- 
cil were in the State of Illinois; that is to say, he was 
not a resident of this State, but a non-resident. 

The attachment act seems to contemplate the two distinct 
cases of residents and non-residents in marking out the 
grounds of attachment—R. C. 1855, p. 238, §1& 23. The 
“usual place of abode is declared to be the place where the 
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family of any person shall permanently reside in this State, 
and the place where a person having no family shall gen. 
erally lodge—R. C. 1855, p. 732, § 538. When a person, 
having a usual place of abode in this State, absconds or ab. 
sents himself from it, so that the ovdinary process of lay 
cannot be served upon him, or when he is about to remoye 
out of this State with intent to change his domicil, an at 
tachment will lie—§ 1. Here, the usual place of abode, as 
being the place of permanent residence of a man and hig 
family, would seem to be understood as identical with domi. 
cil, within the meaning of the act. And one who is not a regj- 
dent of this State, or is a non-resident as contra-distinguished 
from an absconding resident, must be taken to mean a person 
whose domicil, usual place of abode, or permanent residence 
is not in this State, but in some other State. The statute con. 
templates, in some measure, at least, the practicability of ob. 
taining service on the defendant of the ordinary process of 
law. If the defendant have a domicil, usual place of abode, 
or permanent residence of himself and family, in this State, 
the service of ordinary process can be had upon him by 
leaving a copy at that place, with a white member of his 
family above fifteen years of age; but if he have no family, 
and no such place of abode or residence in this State, no 
such service can be had upon him. He may be served in 
any other manner, if he be found within the reach of process, 
whether he be a resident or non-resident of the State. But 
the-statute authorizes an attachment on the ground of non- 
residence only ; and if the defendant’s domicil, usual place 
of abode, or permanent place of residence, be in another 
State, and he comes into this State without any intention 
to change his domicil or permanent place of residence of 
himself and family, and merely on temporary and transient 
business, however indefinite in point of time, he will not 
thereby cease to be a non-resident of this State within the 
meaning of the attachment law. The remedy by attach- 
ment is not overruled or suspended by such accidental or 
transient presence within the State, nor by the fact that he 
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isthus temporarily engaged in business here—Drake, Att. 
§ 67; Rayne v. Taylor, 10 Lou. An. 726. 

It is sometimes said that there is a difference between 
residence and domicil, and that domicil includes residence 
with an intention to remain—animo manendi. This may be 
very true, if understood as if residence was construed to mean 
the mere fact of residing, or not residing, in the State, as 
in the Matter of Thompson, 1 Wend. 43, under a statute 
which authorized an attachment against a debtor “ who 
resides out of the State,” in like manner as against a debtor 
«residing within the State.” Mere residence, or residing 
within the State, in the naked sense of the word, will not 
constitute domicil; nor does it constitute what was meant 
by the statute, when it provided for an attachment against 
a defendant who should not be a resident, or should be a 
non-resident, of this State. This does not depend upon 
the mere fact of residing, but on the question whether the 
defendant be a resident of the State, or a non-resident, in 
the sense of this statute ; and in that sense we take it to be 
one whose domicil, or whose usual place of abode, or per- 
manent place of residence of himself, or of himself and 
family, if he have one, is not within this State. The wife and 
family follow the domicil of the husband, and his domicil is 
either that of his birth, or the place where he establishes a 
home for himself and family, his permanent place of resi-— 
dence and usual place of abode, animo manendi; and in such 
a case, it matters not where his wife and family may happen 
to be for the time being. . 

The second instruction refused for the defendant supposed 
that the defendant’s domicil might be in the State of Illinois, 
but yet that if he were personally abiding in Missouri for an 
indefinite period of time, he was not liable to this attach- 
ment. We think the instruction was properly refused. 

Some further exception was made to the exclusion of tes- 
timony on behalf of the defendant. This evidence consisted 
chiefly in certain papers, in which the defendant was named, 
aud which were dated at places in this State. We do not 
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think that the mere fact that the defendant dated his busi. 
ness papers in that way, was any competent evidence on the 
issue before the jury ; and they were rightly excluded. 


The judgment is affirmed. Judge Wagner concurs; J udge 
Lovelace absent. 


IN THE MATTER OF GREENE CounTY, Defendant in Error, », 
KinpkeD Ross, Plaintiff in Error. 


1. Administratton—Courts—Guardians.—The courts having probate jurisdic. 
tion have no authority to impose a fine upon a guardian or administrator 
for failing to make settlement when cited so todo. The proper course, af. 
ter citation and refusal or neglect, is by attachment and imprisonment, after 
rule to show cause why they should not be proceeded against. 

2. Courts—Jurisdiction—Contempts.—A court of record has authority to pun- 
ish summarily contempts committed in its immediate presence, but in other 
cases the offender must be notified and have a reasonable time to make hig 
defence. 


Error to Greene Probate and Common Pleas. 


E. B. Ewing, for plaintiff in error. 


I. The court had no power or right to impose a fine at all. 
The penalty for refusing to make settlement as curator, after 
citation, is imprisonment, and this only after a rule to show 
cause—R. C. 1855, p. 1828, tit. “* Guardians and Curators.” 
There could be no punishment for contempt, by imprison- 
ment or fine, without a rule to show cause. 


II. If the court had power to punish plaintiff for disobedi- 
ence of the citation as for a criminal contempt, it could do so 
only where such disobedience was wilful, and upon notice to 
the party of the accusation, and opportunity to make his de- 
fence; and if guilty, the fine can in no case exceed fifty dol- 
lars—R. C. 1855, p. 542, §§ 65-7. 


III. The revocation of the appointment, like the imposition 
of the fine, was without authority and illegal—R. C. 1856, 
p. 830, § 89; id. p. 121, § 49. 
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IV. Awrit of error lies directly to this court from the 
Probate and Common Pleas Court of Greene county—Loval 
Acts 1855, pp. 58-9, § 16. 


Waener, Judge, delivered the opinion of the court. 


The Probate and Common Pleas Court of Greene county 
issued a notice to Kindred Rose, who was curator of the es- 
tate of Richard F. Rose, to appear and make settlement: he 
failed to comply, and the court imposed on him a fine of one 
hundred dollars for contempt, and issued execution therefor. 
Afterwards he appeared and moved the court to set aside the 
judgment and stay the execution, which motion was by the 
court overruled, and he sued out his writ of error. The court 
clearly exceeded its powers, and its judgment must be re- 
versed. 

The statute in regard to guardians and curators provides 
that if they refuse or neglect to make settlements as required 
by law, they shall be attached and imprisoned until they make 
such settlements, the court first making a rule on them, re- 
spectively, to show cause why they should not be proceeded 
against—R. C. 1855, p. 828, § 31. This statute points out a 
sufficient remedy, and it would seem the only remedy, against 
guardians and curators for a neglect to conform to the law, 
and promptly make their settlements. But, admitting that 
the party was in contempt, still the court went beyond its 
jurisdiction in assessing its fine. A court of record has power 
to punish, as for a criminal contempt, either by fine or im- 
prisonment, persons who are guilty of disorderly, contemptu- 
ous, or insolent behavior, committed during its sitting, in its 
immediate view and presence, and directly tending to inter- 
rupt its proceedings or to impair the respect due its author- 
ity; or who commit any breach of the peace, or cause noise 
or other disturbance directly tending to interrupt its pro- 
ceedings; or who are guilty of any wilful disobedience of 
any process or order lawfully issued or made by it—R. C. 
1855, p. 542, § 65. When the contempt is committed in the 
immediate view and presence of the court, it may be punished 
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summarily ; in all other cases, the party charged must be 
notified of the accusation, and have a reasonable time to make 
his defence—id. 67. 

The contempt here alleged was not committed in the im. 
mediate view and presence of the court, and the court pos. 
sessed no power or authority to inflict a fine without notify. 
ing the party and giving him a reasonable time to make his 
defence. 

Reversed and remanded. Judge Holmes concurs ; Judge 
Lovelace absent. 


W. D. Berry, Respondent, v. B. W. HENSLEE e¢ al., ApM’rs 
oF G. P. SHACKELFORD, DEC’D, Appellants. 


Administration — Demand — Set-off —Appeal.— Upon the trial of a demand 
against an estate appealed from the Probate or County Court, the cause is 
to be tried anew upon the record as sent to the Circuit Court. If the ad- 
ministrator fail to set up and file a set-off in the Probate Court, he cannot 
set it up at the trial in the Circuit Court. 


Appeal from Greene Circuit Court. 


T. A. Sherwood, for appellants. 


The only issue between respondent and appellants was 
whether the estate of Shackelford was indebted to respond- 
ent. All claims against the estates of decedents are based 
upon the fact that the claimant has given credit to the estate 
for all payments and offsets to which it is entitled—R. C. 
1855, § 18, p. 154. Any evidence, then, tending to show 
that the estate of Shackelford was not indebted to respond- 
ent.in the amount which he claimad, after allowing all just 
credits, &c., was perfectly competent, and should have been 
admitted. 

Our statute provides (R. C. 1855, p. 175, § 7) that on ap- 
peals being taken from probate courts to the Circuit Court, 
that the trial shall be de novo. It is true, that no matter of 
mere set-off can be offered in an appellate court which was 
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not offered in the court below; but that rule does not con- 
fine a defendant to the same defence on appeal as that at first 
made. Anything may be offered in the appellate court which 
tends either to defeat the plaintiff’s action, or to diminish 
the amount sought to be recovered, although not previously 
offered—Hall v. Mills, 11 Mo. 215. 


Jno. S. Phelps, for respondent. 


I. The set-off and evidence in relation thereto could not be 
received. No set-off was filed in the Probate Court, none 
was filed in the Circuit Court. A set-off is a cross-action ; 
and as defendants had not claimed that Berry was indebted 
to the estate, the court properly refused to hear the testi- 
mony—R. C. 1855, pp. 158, 89, 175, § T. 


II. The evidence in relation to the set-off, if received, 
would have operated as a surprise to Berry. 


Waener, Judge, delivered the opinion of the court. 


Respondent presented his claim for allowance in the Pro- 
bate Court of Greene county against the estate of G. P. 
Shackelford, deceased, for work and labor done and materi- 
als furnished, amounting to the sum of $311.50. Judgment 
was rendered by the court in his favor for that amount, and 
the administrator appealed to the Circuit Court. On the 
trial in the Circuit Court, the respondent again proved up 
his account; and after he had closed his testimony, the ad- 
ministrator, without any notice to the opposite party or filing 
the same in court, offered for the first time as a defence to 
the respondent’s account, and in diminution of his claim, a 
. note made by respondent to decedent, and also a deed of 
trust executed by respondent to the same, with an offer to 
prove that the note on which it was founded was lost or mis- 
laid. This evidence the court excluded, and then affirmed 
the judgment of the Probate Court. The administrator ap- 
pealed from the decision of the court below; and now con- 
tends, that, as on appeal from the Probate to the Circuit 
Court the trial in the latter must be de novo, the evidence 
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was legitimate and competent, and shonld have been ag. 
mitted, 

In appeals from justices of the peace, the statute prohibits 
a party from using a set-off in the Circuit Court which was 
not relied on before the justice ; though, as the trial is anew, 
any other defence may be made which was not relied on be. 
fore. But in regard to appeals under the administration law 
touching matters of probate, we have not been able to find 
any express provision bearing on the subject, nor have we 
been referred to any. By § 9, ch. 2, art. 4, R. C. 1855, ju. 
risdiction is given to the County Court to hear and determ- 
ine all suits and other proceedings instituted against exegu- 
tors and administrators upon any demand against the estate 
of their testator or intestate, and of all offsets and other de- 
fences allowed by law set up thereto by the administrator or 
executor. This section confers on the County or Probate 
Court full and unquestionable authority and jurisdiction to 
adjudicate on matters of set-off between the parties litigant, 
to adjust the amount due after deducting what the claimant 
properly owes the estate, and allow the balance. Sec. 7, art. 
8, of the same law provides for the manner of proceeding on 
appeals from the County Court, and declares that “upon the 
filing of such transcript and papers in the office of the clerk 
of the Circuit Court, the court shall be possessed of the cause, 
and shall proceed to hear, try and determine the same anew, 
without regarding any error, defect or other imperfection in 
the proceedings of the County Court.” The court proceeds 
to try the cause anew, but it tries it on the same record re- 
ceived from the County Court. Mere matters of defence 
which tend to prove payment, or go to diminish the amount 
which the plaintiff ought to recover, may be admitted in evi- 
dence, whether the same were offered or introduced, in the 
previous trial, in the inferior court or not. But the record 
cannot be amended so as to include defences which are inad- 
missible without being pleaded. A set-off cannot be given in 
evidence in a court of record without being set up in the an- 
swer; and in courts where proceedings are conducted in 4 
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summary way, without the formalities of pleading the set-off 
should be filed with the court. We see no other just or 
reasonable construction to be given to the Jaw. It will not do 
to allow a party to use a note to diminish an adverse claim, 
and then retain it, with the privilege of harassing his adversa- 
ry with another action on it, when there is no record to show 
that it was ever settled in judgment. The law has made no 
such provision ; and as it has not said so, we will not impute 
toitsuch a meaning. The argument that the notes were of- 
fered not in the nature of a set-off, but merely as a defence to 
reduce the claimant’s demand, is shere sophistry and wholly 
inadmissible. They constitute in themselves independent 
causes of action. They were capable of being made cross- 
demands and suit could be instituted upon them by the ad- 
ministrator, and in order to have rendered them available in 
defence they should have been filed. 

The judgment is affirmed. Judge Holmes concurs; Judge 
Lovelace absent. 


Georce W. JANNEY, Defendant in Error, v. Hues 8S. Spep- 
DEN ef al., Plaintiffs in Error. 


1. Practice— Publicatton — Judgment.—Where the defendant, a non-resident, 
is brought into court by an order of publication, and does not appear, the 
plaintiff cannot have any other or different relief than that prayed in his 
petition. If after publication the plaintiff amend his petition and take a dif- 
ferent judgment from that originally prayed, the judgment will be null and 
void—R. C. 1855, p. 1280, § 12. After service of notice by publication, the 
defendant cannot be held to have any notice of amendments to the peti- 
tion. 

2. Equity—Judgment— Executton— Ejectment.—A bill in equity is not the 
proper remedy to recover possession of lands. Where the judgment upon 
which execution issued, and the land was sold by the sheriff, is void, the 
sheriff’s sale and deed will pass no title, and the defendant has an adequate 
remedy at law in ejectment against the purchaser at the sheriff’s sale in pos- 
session. Where there is an adequate and complete remedy at law, a court 
of equity will not interpose, unless upon some matters coming under some 
peculiar head of concurrent equity jurisdiction. 
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Error to Pettis Circuit Court. 
F. P. Wright, for plaintiff in error. 


I. The facts stated in the petition do not authorize the 
judgment rendered. The petition contains no equity; Jap. 
ney, being divested of title, has none over which a cloud cap 
hang. 

Il. The original suit was a proceeding in chancery, in 
which all admit that constructive notice by publication as to 
non-residents is sufficient. The court thereby obtained ju 
risdiction, and jurisdiction was not lost by a dismissal of 9 
much of the petition as asked the enforcement of a vendor's 
lien, and especially as Janney was a non-resident—January 
v. Rice, 83 Mo. 409; Head’s (Penn.) R. 89; 10 Yerg. 83, 

III. By the provisions of the statute, notice by publication 
to non-resident defendants, where a part or all of them re. 
side out of the State, is effectual ; and judgments rendered 
upon such constructive notice are valid within the State, and 
can be enforced on any property within the State, whether 
such judgments are in rem or in personam, or whether the 
proceedings are at law or in equity. Secs. 13, 15 and 17 of 
Art. V. apply to all ordinary actions—R. C. p. 1224-5. Such 
judgments are termed judgments ad rem, though no particu- 
lar property is mentioned—ib. 1. Though formerly notice 
by publication to non-residents was given in chancery pro. 
ceedings, now there is but one form of action, and the ar- 
ticle applies to such action whether legal or equitable. 2. 
Such is the reading of the statute, without ambiguity, and 
the intention of the Legislature is to be searched for in the 
words employed to convey it—Paulina’s Cargo v. U.S., 7 
Cranch, 52; U.S. v. Fisher, 2 Cranch, 358. Where the in- 
tent is plain, nothing is left for construction. 

IV. The construction of the statute has been acted on by 
the Circuit Court, acquiesced in by the bar generally, and 
sanctioned by this court in a very recent decision—Pomeroy 
v. Betts et al., 31 Mo. 419. 
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V. The Legislature has the undoubted right to prescribe 
the manner of notifying non-resident defendants, and judg- 
ments rendered in pursuance ,of such requirements will be 
valid although they have no extra-territorial effect. 

VI. The action in this case is properly brought—Smith’s 
Lea. Cas. 700; Granger v. Clark, 22 Me. 128. It is the 
office of equity to remove obstructing titles and claims. The 
defendants Speddens being in possession, the remedy pro- 
vided in § 62, art. 6, p. 1241, R. C. 1855, is unavailing. 


VII. The principle that judgments in personam, rendered 
without personal service, are against natural justice, only 
applies as to their validity extra territoriam. Natural justice 
and the principles of good government require that the prop- 
erty of the debtor, within the jurisdiction of the State, should, 
by law, be applied to satisfy the just demand of the creditor, 
(1) by proceedings in rem, by first attaching, and then ascer- 
taining the justice and amount of the claim due, and a sub- 
sequent sale of the property to satisfy the demand; and (2)- 
it cannot be less just or more injurious to the debtor for the 
court, by competent evidence, first to ascertain the demand 
and then by process of law appropriate the property in satis- 
faction. Such is the practice of other nations. The prop- 
erty alone is affected in either case: (1) in England, for 
instance, in respect to suits in personam, by a mere citation, 
viis et modis (by ways and means), by posting up such cita- 
tion on the Royal Exchange in London; (2) in Scotland, by 
an edictal citation posted up at the quay at Leith, at the 
market-cross at Edinburgh, and at the pier and shore of 
Leith. Such proceedings are purely local, and locally valid, 
though elsewhere they will be held to be mere nullities.— 
Sto. Confl. L. § 546 ; Wheat. Internat. Law, 112. Every State 
has the power of “ prescribing the conditions on which suits 
at law may be commenced and carried on within its terri- 
tory”’—id. 113 & 163. ; 

VIII. Janney, by his appearance and motion on the return 
day of the execution to set aside the judgment and quash the 
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execution, is estopped from obtaining relief in this suit—Hap. 
ris v. Hardiman, 14 How. (U.S.) 335. 

IX. The court had no authority to annul the deeds anq 
dispossess Hugh S. Spedden. The sale was regular ; he was 
an innocent purchaser for a valuable consideration, and his 
title cannot be disturbed—R. C. 1855, p. 1282, § 20; Shields 
v. Powers, 29 Mo. 815; 17 Mo. 71; Voorhies v. Bk. of U, S., 
10 Pet. 449. 


Jno. F. Phillips, for defendants in error. 


I. The court did not obtain any jurisdiction over the per. 
son of Janney by the order of publication made in the cause, 
so as to authorize a general judgment tn personam, and con- 
sequently the judgment against him was null and void. 


II. If the facts stated in the petition and order of publica- 
tion gave the court jurisdiction im rem to foreclose the equity 
of redemption and enforce the vendor’s lien, it did not confer 
any jurisdiction over Janney in personam—Sto. Confl. L. § 
539, &c.; Bigelow v. Stearnes, 19 John, 40; Hollingsworth 
v. Barbour, 4 Pet. 475; Williamson v. Berry, 8 How, 495; 
Picquet v. Swan, 5 Mason, 85; Rootes v. Tompkins, 3 Grat- 
tan, 98; D’Arcey v. Ketchum et al., 11 How. 165; Boswell 
v. Dickerson, 4 McLain, 262; Boswell’s Less. v. Otis, Adm’r, 
.&c., 9 How. 336, &c.; Bissell v. Briggs, 9 Mass. 464; Star. 
‘buck v. Murray,5 Wend. 156. Nor will it suffice to say that 
although the judgment rendered on the order of publication 
may not have any extra-territorial force, yet it is competent 
to-operate upon and bind all property situate within its juris- 
diction.—See § 1, Art. 1V., Const. U. S.; Act of Cong. May 
26, 1790, 1 U. S. Stat. 192; D’Arcey v. Ketchum et al., 11 
How. 165; Boswell’s Lessee v. Otis, Adm’r, 9 How. 336; 
Wilson et al. v. Bk. Mt. Pleasant, 6 Leigh, 570; Mills v. 
Duryee, 7 Cran. 483; Sto. Confl. L. § 547, and notes; id. § 
549, and note 2; Webb v. Garner et al., 4 Mo. 12. 


III. That the action of plaintiff in amending his petition, 
and dismissing so much of it as sought to enforce a vendor's 
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lien, did not and could not confer on the court any jurisdic- 
tion over the person of Janney other than what it already 
possessed by reason of the order of publication made in the 
cause—Boswell’s Lessee v. Otis, Adm’r, 9 How. 336, &c. ; 
§ 12, art. 12, p. 1280, Prac. in Civ. Cas., R. C. 1855. “The 
damages or other relief shall not be other or greater than 
that which he shall have demanded in the petition, as origin- 
ally filed and served on defendants.” 

IV. Janney is not precluded by the motion filed to set 
aside the judgment and quash the execution—1 Greenl. Ev. 
§§ 528-30; Wynn v. Wyatt’s Adm’r, 11 Leigh, 584; East- 
man v. Cooper, 15 Pick. 276; Starbuck v. Murray, 5 Wend. 
159. Aparty in court for one purpose, is not there for 
every other purpose—Starbuck v. Murray, 5 Wend. 160; 9 
Mo. 638; Lincoln v. Hilbus, 836 Mo. 149; Smith, Adm’r, 
y. Rollins, 25 Mo. 408. 


Houmes, Judge, delivered the opinion of the court. 


This was a petition for equitable relief, praying to have a 
judgment, a sale of real estate under the judgment, a sher- 
iff’s deed to the purchaser at the sale,and a deed from the 
purchaser to a third person (one of the defendants ), declared 
void, and that the plaintiff have restitution of the possession 
of the property sold. 

It appears that the plaintiff and one Adam Householder 
had bought certain lands of Robert R. Spedden, and given 
their two notes for the balance of the purchase money unpaid, 
and taken from the vendor a bond for a deed conveying the ti- 
tle when the notes should be fully paid ; that, the notes not 
being paid when due, the vendor brought suit in the Pettis 
Circuit Court against them, stating the sale, with a descrip- 
tion of the lands sold, the notes given for the balance of the 
purchase money in accordance with the terms of the agree- 
ment, each for the sum of four thousand one hundred and 
eighty dollars, setting forth the terms of the agreement, al- 
lowing credits for payments made on the notes, claiming a 
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vendor’s lien on the lands so sold, and praying for judgment 
for the balance found to be due, and that the said lands or 
so much thereof as might be necessary be ordered to be sold 
to satisfy and pay off said judgment, and for other and proper 
relief. 

The petition alleged also that the defendant Janney was 
not a resident of this State. Personal service was had upon 
the other defendant, and an order of publication was taken 
out against Janney (whereof publication was duly made), 
notifying him that a suit had been commenced against said 
defendant, the object and general nature of which was to ob. 
tain a judgment against them for the sum of four thousand 
six hundred and thirty-five dollars, with interest thereon,and 
praying that the lands mentioned in the petition (describing 
them specifically) be sold for the payment of said debt; and 
that unless he appear and answer at the term and day nam- 
ed, the petition would be taken as confessed and judgment 
rendered accordingly. 

The statute concerning practice in civil cases requires that 
the order of publication shall notify the non-resident of the 
commencement of the suit, and state briefly the object and 
general nature of the petition, and require him to appear on 
the day named and answer the petition, or that the petition 
will be taken as confessed (R. C. 1855, p. 1224, § 13); and 
in case of non-residents having an interest in the subject mat- 
ter of the petition whose names are unknown, the order shall 
moreover recite all allegations in relation to the interest of 
such unknown parties—ibid. § 16. It was one object and 
the policy of this act, that the absent party should be in- 
formed in this manner of the object and general nature of 
the suit against him, so that he might be enabled to determ- 
ine whether or not he would make defence, or allow the pe 
tition to be taken as confessed and judgment to be rendered 
against him on the cause of action stated in the petition, 
without incurring the expense of an appearance and answer 
in case he had no defence to make. 

















JULY TERM, 1866. 








Janney v. Spedden et al. 











An affidavit to the petition and a statement of credits al- 
lowed for the payments made were required for the same 
purpose. 

Now it appears further that the plaintiff, at the return 
term, the defendants not appearing, undertook to dismiss so 
much of his petition as asked for the enforcement of a ven- 
dor’s lien, and thereupon proceeded to take a general judg- 
ment for the amount due on the notes as if it had been a suit 
upon them as such, and under the execution awarded 
thereon he levied upon and sold other lands owned by the de- 
fendant Janney individually, upon which sale the sum of fifty 
dollars was realized ; and it also appears that the defendant 
Janney has paid the whole amount of the judgment so ren- 
dered. There was no amendment made at all. A dismissal 
of a suit is a total discontinuance thereof as to some one or 
all of the parties defendant. What the plaintiff proposed to 
do was to amend his petition; but no amended petition was 
filed. The judgment that was rendered was not upon the 
petition as filed, nor in pursuance of the relief prayed for 
therein, but, as the record shows, upon an imaginary petition 
and cause of action which had never been filed, and of which 
the defendant Janney had no notification whatever. Had he 
actually seen the order of publication as published, he might 
have been willing to confess the cause of action therein sta- 
ted, and to allow the lands therein described to be sold under 
the vendor’s lien, for the payment of the debt sued on, as 
prayed in the petition. Nothing of that kind was done, but 
something quite different, of which this order could give him 
no intimation. The error of confounding the dismissal of a 
suit with an amendment of a petition, or of rendering a judg- 
ment not warranted by the petition, might be a more proper 
subject of consideration on an appeal or writ of error in the 
case. But it is proper that the matter should be treated 
here as what it really was in the actual proceeding that was 
had in the court below, namely, an amended petition, at 
least, if not a petition dismissed ; and of such petition, and 
of the cause of action on which judgment was actually ren- 
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dered, it must be held that the defendant had no notice what. 
ever. The object and nature of the suit were wholly changed, 
The difference is not much less than it would have been jf 
the suit had been dismissed and a new one commenced. We 
must hold that the judgment was utterly null and void as to 
him. It follows from this that the sheriff’s deed, upon the 
sale of his land under the execution, conveyed no title; and 
the deed of the purchaser to the other defendant could cop. 
vey no more title than he himself had. 

In reference to the possession, it is scarcely necessary to 
say that a bill in equity is not the proper remedy for the re. 
covery of the possession of lands. The party has an adequate 
remedy at law by the action of ejectment or otherwise. The 
judgment and deeds being void in law, there was no occasion 
for this interference of a court of equity to set them aside 
and declare them void. No ground is shown in the petition 
for relief in equity. When there is an adequate and com- 
plete remedy at law, a court of equity will not interpose, 
unless upon matters coming under some peculiar head of 
concurrent equity jurisdiction. The judgment should have 
been that the petition be dismissed. 

The judgment will therefore be reversed, and the petition . 
dismissed, at the cost of the plaintiff. 

Judge Wagner concurs; Judge Lovelace absent. 


State oF Missourr ez rel. R. M. Renicx, Petitioner, »v. 
County Court or St. Louis County, Respondent. 


1. Courts—Jurisdiction.—Where a court originally possesses and exercises 
its jurisdiction over a subject, its authority to proceed will not be divested 
or impaired by any legislative amendment of the law conferring jurisdic- 
tion, unless express prohibitory words are used. 

. Courts—Jurisdiction—Insane Persons.—The statute R. C. 1865, p. 234, § 
52, which took effect from its passage, gave to the County Court of any 
county jurisdiction to inquire whether any person in the county was 80 
addicted to habitual drunkenness as to be incapable of managing his affairs, 
and in such cases to appoint a guardian. The act of March J9, 1866, (Sess. 
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Acts 1865-6, p. 244,) vesting the Probate Court of St. Louis county with 
such jurisdiction, did not take away the jurisdiction of the St. Louis County 
Court. The jurisdiction of the two courts is concurrent. 


Petition for Mandamus. 


Glover § Shepley, for petitioner. 


I. The jurisdiction exercised by the County Court over 
the person and estate of Rannells was in the first instance 
exercised, as will be seen by reference to the following con- 
siderations: 

1. The jurisdiction upon cases of incapacity arising from 
drunkenness is a new jurisdiction in this State, and not con- 
ferred upon any court until it was done by the act approved 
February 19, 1866. Therefore, wherever that jurisdiction 
is by that act conferred, there it must rest. It may refer to 
proceedings, in cases in some respects similar, previously 
existing and adopt them in terms; but unless the jurisdic- 
tion is expressly in terms given to the particular tribunal 
exercising the jurisdiction in cases somewhat analagous, that 
court does not take it. 

2. The Probate Court of St. Louis county can take only 
such power and jurisdiction as are expressly conferred by 
statute. 

3. When the same is granted to it by statute, unless the 
statute itself conferring the jurisdiction makes it exclusive 
in terms in the Probate Court, it does not take it away from 
any other court having the same jurisdiction, either by stat- 
ute, common law, or in equity. 

4. The act by its terms limits this new jurisdiction to the 
County Court, and by its conferring the jurisdiction existing 
previously in the other class of cases to the Probate Court 
or County Court, conclusively shows that it was the inten- 
tion to limit the new jurisdiction to the County Court alone. 
There are in this act provided two classes of cases whose 
status is to be adjudged by the County or Probate Court, to- 
wit, idiots and lunatics; and the act goes on, after confer- 
ring the jurisdiction, to provide in what manner that juris- 
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diction shall be exercised, and the extent and limits of it, 
and gives in detail all the forms of proceedings in conneg. 
tion therewith ; and after this is all done and finally conelug. 
ed, for the first time it speaks of another class of cases, which 
had never been embraced in any previous law, and in terms 
confers upon the County Court jurisdiction in those cases, 
However much we might desire to give another interpreta. 
tion to it, this act, so worded, gives no room for any other 
interpretation than that which is plainly written in the con. 
text. We cannot suppose that the Legislature used the terms 
“ County Court” in this connection as meaning the County 
Court in those counties where it existed, and the Probate 
Court in those counties when the Probate Courts had been 
created, because in the very act itself it had shown that the 
distinction was recognized, and the law adapted to meet it, 
by conferring the jurisdiction, in the first section, on the 
Probate or County Court. After so specifically recognizing 
the two courts, and carefully conferring upon both the juris- 
diction conferred by the first section, it must be taken that 
the Legislature, in the fifty-second section, intended to limit 
the other jurisdiction by that section conferred to the County 
Court alone. 

5. The act of March 19, 1866, conferring upon the St. . 
Louis Probate Court jurisdiction of all cases arising under 
the act of February 19, 1866, is a legislative interpretation 
that no jurisdiction was conferred upon it in some of the 
cases mentioned in the act of February 19, 1866. This must 
be so; otherwise there was no necessity for the act itself. 
If the act as it stood did of itself confer jurisdiction upon the 
St. Louis Probate Court in all matters contemplated to be 
adjudicated under that act, there was clearly no necessity 
for this last act. Neither can it be said that it was passed 
to remove a doubt whether, by the use of the words “ County 
Court,” in the fifty-second section, “Probate Court,” in the 
counties where they existed, were not intended to be includ- 
ed, because they limit it to the St. Louis Probate Court, and 
do not extend it to Probate Courts existing in other counties. 
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II. The act of March 19, 1866, giving jurisdiction to the 
St, Louis Probate Court in all cases, does not take away 
from the St. Louis County Court any jurisdiction which 
might be conferred upon it by the act of February 19; for— 

1. The jurisdiction which is given to the County Courts 
by the fifty-second section is co-extensive with the State, in 
all counties; and if it is to be taken away in a particular 
county, the act must show that such is the intention of the 
Legislature, and must use words that show that the jurisdic- 
tion thus conferred is intended to be exclusive. Clearly, no 
such intention is here manifested. In all the acts heretofore 
passed by which jurisdiction (exclusive) is given, it is spe- 
cifically stated that it shall have exclusive jurisdiction. 

2. To take away a jurisdiction from one court, where it 
has already existed, and confer it upon another court, the 
words used must show that the jurisdiction is exclusive ; 
otherwise, it will be held to be concurrent in the two courts. 
In the case of Gould v. Hays et al., 19 Ala. 450, the court 
say: “We apprehend the rule is undeniable that the right- 
ful jurisdiction originally exercised by courts of equity is not 
impaired by legislation conferring similar jurisdiction on other 
‘ courts, unless exclusive words are used.” So in the case of 
Commonwealth v. Hudson, 11 Gray, 64—5, when, where one 
court had jurisdiction of a matter, and the Legislature passed 
an act giving the same jurisdiction to another court without 
stating that it was concurrent, the court held that in all 
such cases the jurisdiction was concurrent. See also Sto. 
Kq. Juris. § 80. 

III. The County Court having alone jurisdiction at the 
time of the commencement of proceedings, and the judg- 
ment having been rendered prior to the passage of the act of 
March 19, 1866, the County Court retains jurisdiction of all 
subsequent proceedings in the case. When different courts 
have jurisdiction, the one before which the first proceedings 
are had obtains paramount authority—16 Ohio, 404-5 ; 16 
Mass. 170; 2 Munf. 834; 2 Md. Ch. 54; 9 Wheat. 537; 1 
Barb. 449; in which case it was held that where there was 
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jurisdiction when the case was commenced, it was not ousted 
by any subsequent event. 


WaGNER, Judge, delivered the opinion of the court. 


This is a petition for a mandamus to compel the County 
Court of St. Louis county to proceed and act on the report 
of a sale of real estate, made by the relator as guardian 
of Charles S. Rannells. By title 14, chapter 40, R. 0. 1865, 
p. 234, it is provided that, “ If information in writing be 
given to the County or any Probate Court, that any person 
in their county is an idiot, lunatic, or person of unsound 
mind, and incapable of managing his affairs, and pray 
ing that an inquiry thereinto be had, the court, if satisfied 
that there is good cause for the exercise of its jurisdiction, 

Shall cause the facts to be inquired into by a jury.” The 
law then provides in detail for the appointment of a guardian, 
and the managing of the estate of such person, if, upon in- 
quiry, he be found of unsound mind. 

In section fifty-two of the same chapter, the like proceed. 
ings are made applicable, upon information given to the 
County Court that a person in their county is so addicted to 
habitual drunkenness as to be incapable of managing his 
affairs. This act was approved February 19, 1866, and took 
effect upon its passage. On the 19th of March, 1866, the 
Legislature passed a law declaring that the Probate Court of 
St. Louis county should have jurisdiction in all cases arising 
under an act entitled “* An act concerning insane and other 
persons, incapable of managing their affairs,’ approved Feb- 
ruary 19, 1866, within said county—Laws of 1865-6, p. 244. 

Under the act of February 19, information was filed in the 
St. Louis County Court that Charles S. Rannells, a citizen of 
St. Louis county, had become and was so addicted to habitual 
drunkenness, as to be incapable of managing his affairs, and 
asking that an inquiry be had as to the fact; which informa 
tion was filed on the 5th day of March, 1866. Upon the in- 
quiry, such proceedings were had, that on the 13th day of 
March, 1866, a verdict was rendered, and judgment given 
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thereon, that Charles S. Rannells was addicted to habitual 


drunkenness, and incapable of managing his own affairs ; 
and thereupon, afterwards, the relator was appointed, on the 
90th day of March, 1866, guardian of the person and estate 
of said Rannells, and gave bond and qualified according to 


law. . 
On the 10th day of May, 1866, the County Court made 


an order in pursuance of a petition presented for that pur- 
pose, authorizing the relator, as guardian of the estate of 
said Rannells, to sell certain lands belonging to the said 
estate on the 14th day of June next thereafter. The sale 
was made, and the report thereof duly submitted to the 
County Court for approval, when two of the persons who 
had bought property at the said sale appeared in court and 
filed their objections against having said report approved 
and the sale confirmed, for the reason that the court had no 
jurisdiction in the matter, nor over the person and estate of 
Rannells, nor any right to appoint the relator guardian, and 
that the sale was illegal, void, and carried no title. The 
County Court refused to take up, consider, or act further on 
the report, stating that they doubted whether they had any 
jurisdiction in the premises. 

There is but one question to be determined here, and that 
is whether the act of March 19, 1866, divested the County 
Court of its jurisdiction, and conferred exclusive jurisdiction 
on the Probate Court. That the County Court possessed 
full and complete jurisdiction when the proceedings were 
initiated, is too clear to require any consideration. Where 
a tribunal originally obtains and exercises jurisdiction, that 
jurisdiction will not be overturned and impaired by any 
legislative enactment unless express prohibitory words are 
used. Indeed, it has been held by high authority, and the 
doctrine is well supported by reason, that jurisdiction depends 
on the state of things at the time the action is brought ; and 
if the circumstances be such then as to vest jurisdiction, the 
same cannot be ousted by any subsequent event— Koppel v. 
Heinrichs, 1 Barb. 449; Mollan et als. v. Torrance, 9 Wheat. 
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587. The Probate Court of the county of St. Louis ig q 
court of limited jurisdiction, and possesses and can exercise 
no jurisdiction except what is specially conferred on it by 
law. And where jurisdiction has been obtained and confep. 
red on another court and afterwards the same is extended to 
the Probate Court, the prior jurisdiction will not be ousteg 
without words of exclusion. In the case of Commonwealth 
v. Hudson, 11 Gray, 65, the Court of Common Pleas had ju. 
risdiction in certain criminal cases, and by a subsequent 
statute it was enacted, that the several justices of the peace 
should, within their respective counties, have jurisdiction of 
all offences of the kind designated, the jurisdiction of which 
had before been exercised by the Common Pleas Court. [ 
was contended that this vested the exclusive jurisdiction 
over the offences in the justices of the peace. But Shaw, ¢, 
J., said: “ Taking the language of the statute as it is, what 
is the effect of this section? Before this statute, the Court 
of Common Pleas had jurisdiction over this subject matter, 
Is that jurisdiction taken away? It is no answer to say that 
another tribunal has jurisdiction, for that is very common. 
It is in such case concurrent jurisdiction—whether so called 
in the statute or not. Then, is the jurisdiction of the Com. 
mon Pleas which it had before, taken away? There must 
be words of limitation to take it away; either by using the 
word ‘exclusive,’ or by repealing the former act giving ju- 
risdiction, by which it may appear that the Legislature meant 
not only to confer jurisdiction on justices of the peace, but 
also to take away the other jurisdiction.” 

In the last act here, there is nothing that can be construed 
as an intention on the part of the Legislature to confer ex- 
clusive jurisdiction on the Probate Court. It must therefore 
be deemed and taken as simply concurrent with the County 
Court. This latter tribunal having full jurisdiction over the 
matter, should have proceeded to hear and determine all 
subjects touching the premises. 

A peremtory mandamus is ordered. Judge Holmes con- 
curs ; Judge Lovelace absent. 
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Sears oF Missourt, Respondent, v. Robert Fannine, Appel- 
lant. 

Criminal Practice— Indictment — Dram-shop. — An indictment for selling in- 

toxicating liquors without having a dram-shop licence, must charge that the 

defendant sold the liquor in less quantity than one gallon. It is not suffi- 


cient to allege that he sold one pint. The gist of the offence is the selling 
a smaller quantity than one gallon. 


Appeal from Dade Circuit Court. 
T, A. Sherwood, for appellant. 


Attorney General, for respondent. 


The reason assigned on the motion to quash and in arrest 
of judgment, that the indictment does not charge that the 
liquor was sold in a less quantity than one quart, is untrue 
in fact; the indictment expressly charges the quantity to 
have been one pint. The indictment is for a violation of 
§1, ch. 57, R. C. 1855. p. 688, and sufficiently charges an 
offence under the same. The fact that the accused may 
have been privileged to sell the liquor by virtue of some 
other statute is not necessary to be negatived in an indict- 
ment under this section—State v. Buford, 10 Mo. 703; 15 
Mo. 430; 24 Mo. 863 & 5382. 

The well settled rule is that it is only necessary to charge 
the offence in the words of the act, and to show such acts as 
are necessary to constitute the offence, negativing only such 
exceptions as are included in the clause creating the offence. 
All other justifications or excuses must be pleaded and shown 
by the accused. 


Homes, Judge, delivered the opinion of the court. 


The indictment charged the defendant with “unlawfully 
selling a large quantity of intoxicating liquors, to-wit, one 
pint of whiskey, without then and there having a dram-shop 
licence, or any other legal authority.” This indictment does 
not even pursue the language of the statute. The gravamen 
of the offence consists in selling intoxicating liquors in a less 
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quantity than one gallon. It may be true that he sold q 
pint, but as a part of the larger quantity alleged to have been 
sold. This is a greater laxity in pleading than can be alloy. 
ed. The exact quantity is immaterial, provided it be a legs 
quantity than one gallon; but this fact should be distinctly 
averred, as well as the quantity sold. 

J wlan reversed. Judge Wagner concurs; Judge Love. 
lace absent. s 


STATE, Defendant in Error, v. Wittiam E. Decus, Plaintiff 
in Error. 


Error to Dade Circuit Court. 


Reversed for the same reasons. 


Wituram A. McCause e¢ al., Plaintiffs in Error, v. M. M, 
McC tore, GARNISHEE, &c., Defendant in Error. 


Justices’? Courts — Attachment —Evidence.—When the garnishee in an attach- 
ment suit denies any indebtedness and the answer is not traversed by the 
plaintiff, the answer of the garnishee is to be taken as true. In cases of 
garnishment where the garnishee does not acknowledge an indebtedness, 
the attaching creditor must by his denial raise a triable issue if he seek to 
recover a judgment against the garnishee. The answer of the garnishee is 
evidence for himself, and must be rebutted by competent proof. 


Error to Greene Circuit Court. 


At the trial in the Circuit Court, no evidence was intro- 
duced by either party, but the case was tried on the plead- 
ings filed with the justice. The appellants asked the follow- 
ing declarations of law: 

1. That when agarnishee admits that he signed a negotia- 
ble note, which had been previously signed by two others, for 
the sum of one thousand dollars, and avers that there was no 
consideration for such signing, the burden of proof is upon 
such garnishee to show such want of consideration ; and if 
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he fail to establish such want of consideration, judgment 
should go against him for the amount that he confesses to be 
in his hands, and to the extent of plaintiff’s demand, if the 
amount confessed be sufficient therefor; and if not sufficient, 
to the amount confessed. 

9, That when a garnishee admits in his answer that he 
signed a negotiable promissory note payable to a defendant 
in an attachment cause in which said garnishee has been 
garnished, the presumption of law is that there was a valua- 
ble consideration for such signing, and it devolves upon such 
garnishee to establish by evidence a want of consideration, or 
some equivalent circumstances, in order to prevent judgment 
from going against him for the amount of the note and in- 
terest. 

8. That a garnishee in a cause like that above cannot pre- 
vent judgment going against him as such garnishee, after 
admitting that he signed a negotiable note to a defendant in 
an attachment cause in which said garnishee is garnished, 
by merely denying that there was any consideration for such 
signing, and by answering that he does not owe said defend- 
ant anything, and has no property and effects of said defend- 
ant in his hands, and by stating that one of the original 
makers of the note had died leaving abundance of property 
beyond the limits of this State, and by averring the belief of 
such garnishee that said note had been allowed against the 
estate of such deceased maker and had been paid off. 

These declarations being refused, appellants excepted. 

Respondent asked the following instructions, which were 
given by the court, to which appellants excepted : 

1. That the question whether the defendant signed the 
note sued upon not being in issue, any admissions made by 
the defendant in regard thereto are presumed to have been 
made in the manner and under the circumstances stated. 

2. The signing of the note by the garnishee, in the absence 
of further proof, is presumed to have been made in the man- 


ner stated in the admission, and for the consideration therein 
stated. 
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3. It must appear affirmatively that the note mentioned 
in the answer of the garnishee is due, and was at the time of 
the garnishment the property of the defendant in the attach. 
ment. 

4. When the garnishee could only bea guarantor or ep. 
dorser, it must appear affirmatively that the parties previ. 
ously liable have not paid the same, if in such case the garn. 
ishee states that he does not know whether the note is paid 
or not. 

5. The statements in the answer must all be taken togeth. 
er in determining what the party admits, and the admissions 
must be taken in the same manner and condition therein 
stated. 


T. A. Sherwood, for plaintiffs in error. 


It has been held by this court in the case of Firebaugh et 
al. v. Stone, Garn., 86 Mo. 111, that the garnishee stands in 
the relation of debtor to the defendant in the attachment 
suit, and any defence that he can set up against such defend. - 
ant may also use in resisting the claim of the attaching cred- 
itor. By parity of reasoning the converse of this proposition 
is equally true, that the garnishee can set up and use no de 
fence against the attaching creditor which he could not sue 
cessfully assert against the defendant in a suit by the latter 
against him for the debt. In this case the garnishee admits 
that he executed a note to the defendant Hash, but says it 
was without consideration; and having asserted a want of 
consideration, it devolves upon him to prove it. This he has 
failed to do; in fact, he did not attempt to prove it. The 
admissions of a garnishee, like those of any other party, are 
always to be taken most strongly against himself. Having 
admitted the existence of a state of facts which prima facie 
made him liable, the onus was upon him (just as in the case 
of a plea of payment) to show matter in avoidance of such 
liability. This court held in the case of Stevens v. Gwath- 
mey, 9 Mo. 628, that the answer of a garnishee may be dis 
proved by evidence of his declarations made prior to making 
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his answer; and, a fortiori, that part of a garnishee’s an- 
swer which denies liability can be disproven and overthrown 
by an express admission of indebtedness contained in the 
answer itself—Moor v. Towle, 38 Me. 138. 

Our statute provides (R. C. 1855, § 32, p. 269), “all is- 
sues between the plaintiff and a garnishee shall be tried as 
ordinary issues between plaintiff and defendant,” &c. The 
garnishee certainly has no other or greater rights, if the at- 
taching creditor proceeds against him, than he would have 
if sued by the attachment debtor. The method used to reach 
the fund in his hands surely cannot alter his status, nor en- 
large or vary the grounds of his defence—Kames v. Pritch- 
ard, 836 Mo. 185. The declarations of law given by the court 
for defendant were inapplicable to the case at bar, as well as 
erroneous. The fourth declaration assumes the existence of 
a fact, i.e. that the garnishee in this instance is a guarantor 
orendorser. it is a well established rule of pleading, that 


he who confesses must also avoid; and it is not seen why 
this rule is not as applicable to garnishees as to any other 
class of pleaders. 


John S. Phelps and J. Baker, for defendant in error. 


The declarations of law asked for by the plaintiff were not 
applicable to the case. There was no direct admission in the 
answer of the garnishee that he executed or made the note 
mentioned. The answer, after denying any indebtedness, 
states that respondent signed a note, that had then been in 
circulation about a year, without any consideration. This 
fact does not constitute the making or the execution of the 
note: the signature, being without consideration, was void. 
The declaration asked for was not based on the whole admis- 
sion, but only a part of the statement of the answer. The 
whole of the answer must be taken together. The construc- 
tion the plaintiff in error sought to have the court give the 
answer is as absurd as to leave out a word of negation in a 
sentence used in a pleading, and thus claim the pleader 
meant an affirmative averment. The answer of a garnishee 
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is taken to be true until disproved, and in this respect jg 
not like the other pleadings in a case—Drake on Attach. 

552-3; 8 Mo. 657; 9 Mo. 628; 12 Mo. 76. But if the note 
had been duly executed, it was a negotiable note; and there 
was no evidence that it was in the hands of the payee. The 
maker is not liable to judgment creditors of the payee unless 
he has the note at the time of the garnishment—Drake op 
Attach. §§ 582-9. It must appear affirmatively that he js 
the owner of the note at the time—id. The garnishee is jn 
no case to be placed in a worse condition than if sued by the 


payee. 


WaGNeER, Judge, delivered the opinion of the court. 


The respondent was summoned as garnishee in a proceed- 
ing by attachment before a justice of the peace. In his an- 
swer to the usual interrogatories, he denied that he had in 
his possession or under his control any money, property or 
effects of the defendant, or that he owed him anything at the 
time of the service of the garnishment, or at any time there- 
after. He further stated that defendant held a note on A. 
C. & G. R. Barrett for the sum of about one thousand dol- 
lars, which was negotiable, and that about one year after the 
note was given he signed the same without any consideration. 
There was no denial to the answer, nor evidence introduced, 
and the justice of the peace gave judgment in favor of the 
plaintiffs and against the garnishee. An appeal was taken to 
the Circuit Court, and on a trial there the answer was the 
only evidence in the cause, and the court reversed the judg- 
ment of the justice, and found for the garnishee, the respond- 
ent here. 

By the statutein reference to proceedings by attachment 
before justices of the peace, when the answer of the garn- 
ishee is filed the plaintiff may deny the answer, or any part 
thereof, on the same day on which it is made, if it be a regu- 
lar law day; and if not, in such time as the justice shall di- 
rect. And if the answer of the garnishee is not denied in 
proper time, it shall be taken as true and sufficient—R. C. 
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1855, pp. 269-70, §§ 30-35. If the answer of the garnishee 
shows that he possessed property or effects of the attachment 
debtor, or owed him anything, it is the duty of the justice to 
ascertain the amount, and render judgment, whether there 
be a denial or not—id. § 36. 

In this case the garnishee states that he owed the defend- 
ant in the attachment suit nothing; that he signed a note 
which defendant held, but that his signature was obtained 
without consideration. This was such an answer as required 
a denial and proof on the part of the plaintiffs; and they hav- 
ing failed to deny its truth, it must be taken to be true and 
suficient. In cases of garnishment it is an admitted princi- 
ple, that where the garnishee does not avow an indebtedness, 
the attaching creditor must, by his denial, raise a triable is- 
sue; here no issue was raised or attempted. We therefore 
think the instructions asked for by the plaintiffs were prop- 
erly refused, and the judgment must be affirmed. 

Judge Holmes concurs; Judge Lovelace absent. 


[The following decision of the Supreme Court of Missouri, 
made at the January term, 1861 (filed March 15, 1861), is 
not published in the Reports: ] 


Caas. B. Smita, Defendant in Error, v. Joun M. McCurtcn- 
EN, GARNISHEE OF DanieEL OGLE, Plaintiff in Error. 


1. Jurisdiction—Practice—Process— Publication.—A judgment in personam for a 
debt against a non-resident of this State, obtained upon a mere order of pub- 
lication, without the service of any process, or of an attachment upon the 
defendant’s property, is a judgment without process and void. A party 
summoned as garnishee by execution upon such judgment may defend by 
showing the invalidity of the judgment for want of jurisdiction. The stat- 
ute R. C. 1855, p. 1224, § 18, was not intended to give such jurisdiction ; it 
applied only to cases where the court had jurisdiction over property sought 
to be affected by the suit. 

2. Attachment— Process—Jurisdiction.—Judgments obtained on an attachment 
process against non-residents will bind the property attached, but will not 
be treated as evidence of indebtedness, or as operative in any manner in 
personam, for there is no power of adjudication. 
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Error to Cooper Circuit Court. 


' Ewina, J udge, delivered the opinion of the court. 


Smith obtained judgment against Ogle in the Common 
Pleas Court on a mere order of publication published in g 
newspaper, Ogle being a non-resident of the State. The judg. 
ment was a general judgmeht in personam. Execution was 
issued from the Cooper Circuit Court (to which, in the re. 
peal of the law establishing the Common Pleas Court, all judg. 
ments were transferred), and McCutchen, being garnished 
as Ogle’s debtor, filed a motion to.quash the execution and 
dismiss the garnishment; which was overruled. An answer 
was then filed by McCutchen to the interrogatories, admit- 
ting indebtedness, but denying the plaintiff’s right to recov- 
er, on the ground (alleged in his motion) that the judgment 
was a nullity as being rendered, without notice or appear- 
ance, on an order of publication; and an issue being made 
on the answer, and these facts being admitted, the court gave 
this instruction : 

“That although the said judgment was rendered upon a 
mere order of publication published in a newspaper, or with- 
out any appearance or defence by Ogle, and without any writ 
or other process having been served upon him; and although 
he was a non-resident of Missouri; and was not in the State 
during the pendency of the proceedings against him, yet said 
judgment and execution were and are valid, and the garn- 
ishee (McCutchen) is liable upon the garnishment”; and re- 
fused a counter-declaration asked by the defendant, to which 
he excepted. There was a finding and judgment for plaintiff; 
and a motion for a new trial being overruled, the defendant 
brings the trial here by writ of error. 

This declaration of law assumes the extra-territorial force 
of the statute of this State upon which the plaintiff relies, 
and that it is operative through a judicial proceeding tn per- 
sonam alike upon residents and non-residents ; that the juris- 
diction of our courts, as it respects the latter, is not derived 
merely from the existence of property of such non-residents 
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within the State, but may be exercised without any such re- 
striction and valid judgments rendered against them in per- 
sonam upon publication merely. 

No sovereignty can extend its powers beyond its own ter- 
ritorial limits to subject either persons or property to its ju- 
dicial decisions. Jurisdiction must be founded either upon 
the person of the defendant being within the territory of the 
sovereign where the court sits, or his property being within 
such territory ; for otherwise there can be no sovereignty ex- 
erted, upon the known maxim, eztra territoriam jus dicenti 
impune non paretur. Even, therefore, should a Legislature 
of a State expressly grant such jurisdiction to its courts over 
persons or property not within its territory, such grant would 
be treated elsewhere as a mere attempt at usurpation, and 
all judicial proceedings in virtue of it held utterly void for 
every purpose — Story, Confl. L. § 539. A judgment ob- 
tained against a party who has no notice is void. It is 
unnecessary to cite adjudged cases in support of principles 
so well settled as these. 

Judgments obtained on attachment process against non- 
residents will generally bind the property attached, for to 
that extent there is jurisdiction; but such judgments cannot 
be regarded as evidence of indebtedness, or operative in any 
measure in personam, for the obvious reason that (except so 
far as the property attached is concerned) there is and can 
be no jurisdiction—no power of adjudication—Sto. Confl. L. 
§ 547; Picquet v. Swan, 5 Mass. 35. 

We do not, however, view the statute as conferring the 
jurisdiction claimed. The provision mainly relied on (R. C. 
1855, p. 1224, § 13) was not enacted for the first time in 
1849, when incorporated into our code of practice ; the same 
substantially is found in the statutes of 1825 (R. C. 1825, 
p. 637), and re-enacted in the succeeding revisions of 1835, 
p. 507, and 1845, p. 847. When the distinction between ac- 
tions at law and suits inequity was abolished, and these pro- 
visions (therefore applicable to a certain class of chancery 
cases) introduced into the code, we cannot suppose that it 
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was thereby intended to make any change in the jurisdiction 
of the courts, or to give them any other or different opera. 
tion than they had previous to the act of 1849. The practi- 
cal construction, according with the general understanding 
of the profession, doubtless was that they applied to cases in 
the nature of proceedings tn rem, where the jurisdiction was 
assumed over non-residents, through the instrumentality of 
property in the State, and that judgments and decrees rep. 
dered were not binding upon them beyond such property, 
The law having thus acquired a definite meaning and appli- 
cation previous to incorporation in the present code of prac. 
tice, in that sense we are to suppose it to have been employed 
at that time—the adoption of the code; and in continuing it 
as we find it in the new statute, regard should be had to 
their known and established construction in the former. 

Judgment reversed; Judge Napton concurring; Judge 
Scott absent. 


State OF Missouri, Respondent, v. James F. O’Neat, Ap- 
pellant. 


Practice—Supreme Court.—Stricken from the docket, the record not showing 
that any appeal had been taken, and no errors being assigned. 


Appeal from Greene Circuit Court. 


Homes, Judge, delivered the opinion of the court. 


In this case no appeal appears to have been taken, and no 
errors are assigned. The cause will be stricken from the 
docket. 

Judge Wagner concurs; Judge Lovelace absent. 


[END OF JULY TERM. ] 





CASES 
ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


THE STATE OF MISSOURI, 


OCTOBER TERM, 1866, AT ST. LOUIS.* 





ApvisorY OPINION UPON THE ELECTION OF CircuUIT ATTOR- 
NEYS. 


Constitution — Vacating Ordinance — Circuit Attorneys. — The offices of Circuit 
Attorneys having been vacated by the ordinance of March 17, 1865, and 
having been filled in the manner therein provided, their term, will not he 
required to be legally filled at the election in November, 1866. Holmes, J., 
dissenting. 


GOV. FLETCHER’S LETTER OF INQUIRY. 


JEFFERSON City, Mo., Oct. 10, 1866. 


Hon. David Wagner, Nathaniel Holmes, 
T. J. C. Fagg, Judges Supreme Court, Mo. 

Gentlemen : —I deem the question as to whether the offi- 
ces of Circuit Attorney in the several Circuits of the State 
are legally required to be filled by election in November next 
of sufficient importance to warrant me in asking your opin- 
ion upon it, in pursuance of the 11th section of the 6th arti- 
cle of the Constitution. If you concur in my view of the 





* Judge Lovevace having died during the vacation, Judge Tuos. J. C. Face 
was appointed to fill the vacancy. 
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importance of the subject, I desire that you will give me 
your opinion as early as practicable. 
Very respectfully, your obedient servant, 
THOMAS FLETCHER, 


OPINION OF THE SUPREME COURT. 


In the matter of the Question propounded by the Governor 
concerning the Election of Circuit Attorneys. 


To his excellency Thomas C. Fletcher, 
Governor of Missouri. 

Sir:—In response to the question as to whether the offices 
of Circuit Attorneys in the several Circuits of the State are 
legally required to be filled by election in November next, 
we willsay that we have examined the matter and have come 
to the conclusion that they are not to he so filled by election. 

In 1864, at the general election the Circuit Attorneys were 
elected for the period of four years. In accordance with the 
provisions of an ordinance passed in Convention, March 17, 
1865, commonly known as the Vacating Ordinance, the of- 
fices 8f the Circuit Attorneys were declared vacant on the 
first day of May thereafter, and the Governor was authorized 
to fill the said offices for the remainder of the term by ap- 
pointment. 

This ordinance is organic in its nature, and cannot be re- 
pealed, altered or impaired by mere legislative enactment, 
without such power was given to the Legislature by the or- 
dinance or by some constitutional provision. We have not 
been able to find any clause in the Constitution conferring 
such power. 

The office of Circuit Attorney is not a constitutional office, 
and is ordinarily subject to be controlled and regulated by 
the Legislature; but here the title to the office is vested in 
the appointees for a certain prescribed time by an act having 
the effect of constitutional law. That title can only be di- 
vested or impaired by an ordinance of a Convention or some 
provision embodied in the Constitution. 
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In article V. of the Constitution specific direction is made 
in regard to the election of certain officers, and for their ap- 
pointment in certain contingencies ; and by the 26th section 
of the same article it is declared that the appointment of all 
officers, not otherwise directed by the Constitution, shall be 
made in such manner as may be prescribed by law. The 
office of Circuit Attorney is not one of the offices mentioned 
in the fifth article of the Constitution, but we are of the 
opinion that the power given by the 26th section prescribed 
by law for the appointment of officers not otherwise provided 
for cannot be extended by implication to the present case. 
We have therefore arrived at the conclusion that wherever 
Circuit Attorneys are holding their offices by virtue of an 
appointment duly made in pursuance of this ordinance, their 
terms will not be required to be legally filled till the elec- 
tion in November, 1868. Davip WaGNER, 

St. Louis, October 16, 1866. Tuos. J. C. Faae. 


JUDGE HOLMES DISSENTS. 


I do not concur in the conclusion arrived at by the major- 
ity of the Judges. In my opinion, the 26th section of article 
V.of the Constitution so far abrogates the vacating ordinance 
asto give power to the General Assembly to prescribe by law 
in what manner all offices, not otherwise provided for by the 
Constitution, shall be filled, whatever mode or appointment 
or selection of the officers may be adopted and so prescribed. 

N. Hotmgs. 


Wituiam R. Harris anp MatHew Moors, Plaintiffs in Error, 
v. Aucustus O. SaNDeERS, Exec’r oF R. P. TERRELL, DEC’D, 
Defendant in Error. 


Equity—Judgment—Fraud.—A court of equity has jurisdiction in a direct pro- 
ceeding between the parties to the record to set aside and vacate a judgment 
obtained by collusion and fraud. A bill in equity to set aside and vacate a 
judgment alleging that the judgment had been obtained by collusion be- 
tween the plaintiffs in the original suit and some of the defendants, by in- 
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ducing other of the defendants to withdraw an answer jointly filed by all 

_ without the consent, knowledge and privity of their co-defendants, who hag 

a good defence upon the merits, presents a proper case for relief in equity, 

Courts of record are vested with a large discretion in allowing parties to 

withdraw pleadings, and to dismiss their actions as to one or more of the 

opposite parties ; but this discretion ought not to be exercised 80 as to pro- 
duce injustice. 


Error to Montgomery Circuit Court. 


H. C. Hayden, for plaintiffs in error. 


It is the peculiar province and jurisdiction of every tribu. 
nal to see that justice be done to parties litigant in its court, 
If from mistake, or misapprehension of facts, or fraud and 
entry is made upon its records which does injustice to the 
suitor, which pretends to detail a state of facts which is un. 
true,—when these facts are brought before this court, the 
entry can and ought to be correeted.—Warren v. Dalton et 
al., 16 Mo. 102, 114; Ex parte Tony, 11 Mo. 661-8; 1 Bac, 
Abr. (Bouv. ed.) tit. Audita Querula, 510; 10 Mo. 381-3. 


Sharp and McKee, for defendant in error. 


The rendition of the interlocutory and final judgments in 
the original suit against plaintiffs and others, defendants at 
the same term of the court, was correct—Adj. Sess. Acts of 
1863, p. 24. The record filed by plaintiffs shows that the 
answer of the defendants in the said original suit was with- 
drawn by their attorney, and this act of the attorney was 
within the scope of his authority—N. Mo. R.R. Co. v. Ste 
phens, 86 Mo. 150; Davidson v. Rozier, 23 Mo. 887. 

A party defendant by attorney could appear in court for 
the purpose of withdrawing his answer, and not remain for 
any other purpose ; and this being the case, the judgment of 
the court below shows no irregularity or contradiction on its 
‘face. The demurrer insists that if the defendants in the 
original suit felt themselves aggrieved by the judgment of 
the court overruling their motion for a new trial, they had 
their remedy by appeal; and that if they failed to prosecute 
their appeal, the remedy was lost. 
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The petition and record of plaintiffs show that plaintiffs’ 
remedy, if they had any, was full and complete at law, and- 
only to be retained by prosecuting an appeal; and as they 
failed to prosecute their appeal, they are without remedy. 

There was no exception or appeal made or taken to the 
judgment of the court in overruling the original motion to 
set aside the judgment. There was no exception made to 
the judgment of the court below in sustaining the demurrer 
in the present suit—Collias v. Compton, 31 Mo. 529; Davis 
y, Colt, 31 Mo. 530. 


Waener, Judge, delivered the opinion of the court. 


At the May term, 1862, of the Montgomery Circuit Court 
the defendant in error, as executor of Robert P. Terrell, de- 
ceased, brought suit against William R. Harris and Mathew 
Moore, the plaintiffs in error, together with several other per- 
_ sons who were joined as co-defendants. The object of the 


suit was to recover judgment against the defendants as as- 
signors of two promissory notes alleged to have been assigned 
to defendant in error’s testator on the ground that the ma- 
kers of the notes were insolvent. The defendants in the 
action appeared and filed a joint answer, denying every ma- 
terial allegation in the petition, and devolving the burden of 
proving the same on the plaintiff. The suit’ was continued 
for several terms, until the May term, 1864, when all the 
defendants except Harris and Moore (the plaintiffs in error 
here) appeared in court and withdrew the joint answer which 
had previously been filed. The plaintiff in the action then 
dismissed the cause as to all the co-defendants, and the court 
gave judgment against Harris and Moore by default, which 
was proceeded on at the same term to final judgment. In 
March, 1865, the plaintiffs in error filed their petition to have 
their judgment set aside and vacated, alleging that the with- 
drawal of the answer, which contained a just and meritori- 
ous cause of defence was unauthorized, and that the answer 
was withdrawn and the suit dismissed as to their co-defend- 
ants, and judgment rendered against them, by collusion 
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between Sanders, the plaintiff in the action, and their ¢o. 
defendants. They further alleged that Sanders and the 
other co-defendants combined, colluded and confederated to. 
gether with the design and purpose of defrauding the plain. 
tiffs in error, and that they undertoook unauthorizedly to 
withdraw the answer jointly filed by all the defendants, in. 
cluding the plaintiffs in error, and without their knowledge, 
privity or consent, and against their wishes. A demurrer to 
the petition was sustained, and the cluse is brought here by 
writ of error. 

This is a direct proceeding between the parties to the ree. 
ord to set aside and vacate the judgment; and if it was 
fraudulently or collusively obtained, it ought not to stand, 

The Circuit Courts are unquestionably vested with a large 
discretion in allowing parties to withdraw pleadings, and to 
dismiss their actions as to one or more of the opposite party; 
but this discretion ought not to be exercised so as to produce 
injustice—Keithley v. May, 29 Mo. 220. 

Where a suit was brought before a justice of the peace, 
and on the trial day the justice notified the parties litigant 
that, in consequence of indisposition, he would be unable to 
proceed with the business of his court, and that all causes 
pending before him would be continued till his next law day, 
the plaintiff in the suit with this understanding left for his 
home. After the departure of the plaintiff, the defendant 
manufactured a false and fraudulent set-off greatly in excess 
of the plaintiff’s demand and filed it with the justice, and 
then prevailed on the justice to proceed with the trial, and 
had judgment rendered in his favor. The plaintiff had no 
notice of the rendition of the judgment till about six weeks 
afterwards, too late to take an appeal. On a bill filed to an- 
nul the judgment and give judgment for plaintiff, this court 
decided that he was entitled to the relief prayed for—Miles 
v. Jones, 28 Mo. 87. 

A judgment collusively or fraudulently procured should 
be set aside at the instance of the party against whom it was 
rendered—Miles v. Jones, 28 Mo. 87; People v. Mayor, &., 
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19 How. Pr. 289; Cleveland v. Porter, 10 Abbott’s Pr. 407 ; 
CGorwithe v. Griffing, 21 Barb. 9; Lowber v. Mayor, &c., 26 
Barb. 262. 

The allegations in the petition are sufficient to entitle the 
party toa hearing in court. If, as alleged, the plaintiff in 
the action combined and confederated with the other defend- 
ants, and had the judgment rendered hy collusion and fraud, 
it would be inequitable to permit it to stand, and it should 
therefore be set aside, to give the plaintiffs in error an oppor- 
tunity. to make their defence. 

In our opinion the court wrongfully sustained the demur- 
rer, and the judgment is reversed and the cause remanded 
for further proceedings. The other judges concur. 


State OF Missouri ex rel. ALEXANDER J. P. Garescuié, Plain 
tiff, v. Ina M. Bonn, Defendant. 

Constitution — Elections — Voters—Registration.—A legally qualified voter 

under the terms of the Constitution, must be registered as such in the elec- 


tion district in which he resides. 


Garesché, p. s. 


I. Mandamus will lie where there is no appeal. The voter 
must be registered as an accepted or a rejected voter, or he 
is not of the three classes included in the 11th section of the 
registration law, for which an appeal is granted, and this sec- 
tion is to be strictly construed. 

II. The voter may register in any precinct, but must vote 
in that in which he is registered—Const. Art. II., § 18. 


Knox, for respondent. 


I. The writ will not lie, because the relator has a full and 
adequate remedy either -by going to the registering officer 
of his own district, or by presenting his claim to the court of 
appealsk—Com. Dig. “* Mandamus.” 

II. The law clearly implies that each voter must be regis- 
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tered in the district of his residence—Act of registration, 
R. C. 1865, p. 904, §§ 2, 11, 19. 


Ho.imes, Judge, delivered the opinion of the court. 


The relator states that he has for the last six years been a 
resident of the fifth ward of the city of St. Louis; that dur. 
ing all that period he has been and now is a duly qualified 
voter under and in pursuance of the laws of the State of Mis. 
souri, duly authorized and qualified to vote at all elections 
for State, county and township officers, and for county of. 
ficers for the wards of the city of St. Louis, namely, justice 
of the peace and constable for the fifth ward ; and that pur- 
suant to the act of the last Legislature of Missouri, entitled 
“An act to provide for the registration of voters,” approved 
Dec. 16th, 1865, it is necessary that the relator, though a 
legal and qualified voter, should present himself before a 
registrar to be registered as a legal voter ; and without which 
the relator could not be registered, and therefore would lose 
his right to vote at said election. And, further, that he pre- 
sented himself on the day named before Ira M. Bond, the 
registering officer, at the eastern precinct of the fifth ward 
aforesaid, the precinct where he always had voted since his 
residence in said fifth ward, and asked the said registrar to 
register him, and that the registrar refused to register him, 
or even to enter his name as a “rejected voter,” in which 
latter case he could have appealed to the Board of Supervi- 
sors of registration, according to the statute in such cases 
made and provided ; and that the registrar refused to entertain 
any motion whatever for his application, assigning as a reason 
for his refusal that the relator resided in another precinct, 
and, further, that by law he must vote in the precinct where 
he is registered; that it was inconvenient and unpleasant for 
him to register in the precinct of his domicil, and that he al- 
ways voted in the precinct where he proposed himself for reg- 
istration ; and he therefore prayed for a mandamus. 

The defendant makes return to the alternative writ, and 
shows for cause why he refused to register the relator as a 
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legal voter, that the said Garesché does not reside within 
the election district in which the defendant is registrar, and 
that by reason thereof he had no authority to inquire and 
ascertain as to his qualifications as a voter, nor to register 


1 him in said election district. 

. The case will be considered upon the facts thus disclosed 

l in the petition and return. | 

- The petition does not speak in terms of election districts, 

put only of wards and precincts. The uncertainty of the pe- 

tition in this respect is removed by the statement in return 

(which is not controverted) that the relator did not reside 
in the election district for which the defendant was regis- 

trar. 


The question is thus distinctly presented, whether or not 
a voter under the Constitution and the registration act, as 
| they now are, must be registered in the election district of 
| which he is at the time a resident. We have come to the 
| conclusion that this question must. be answered in the af- 
firmative. The Constitution directs the General Assembly 
to provide by laws for a complete and uniform registration, 
by election districts, of the names of qualified voters in the 
State—Const. Art. II.,§ 4. The eighteenth section of the 
same article, defining the qualifications of voters, prescribes 
the period of residence within the State and within the coun- 
ty, city or town where the voter offers to vote or seeks reg- 
tration as a voter; and it further declares that he shall not 
vote elsewhere than in the election district of which he is at 
the time a resident, or after a system of registration of votes 
shall have been established in the election district where his 
name is registered, except as provided in another section, 
which does not affect the question in hand. The registration 
act authorizes the county court to establish the election dis- 
tricts by townships or by wards of a city or town, or other 
municipal subdivisions ; and further, when they shall deem 
it necessary to establish “ more than one place of voting in 
any township, ward, or other municipal subdivision,” they 
, Shall “designate and establish the boundaries of the election 
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district appertaining to each place of voting.” And they are 
required to certify to the supervisor of registration a state. 
ment of all election districts so established—Gen. Stat. 1865, 
p- 905, § 4. And the supervisor is to appoint a registering 
officer in each election district of the county —Ibid. § 9, 
The act also provides in what manner a registered voter who 
before the registry is closed, removes his residence from the 
election district where he was registered, may be registered 
in another election district, and in such cases the word “re. 
moved” is to be written opposite the name of such voter— 
Ibid, p. 908, § 19. 

Upon a general view of these provisions, and of the whole 
scope and purpose of the Constitution and the act, it would 
seem to be very plain that a system of registration of voters 
by election districts was intended to be established ; that 
election districts in towns and cities might be established by 
wards, or when deemed necessary by subdivisions less than 
a ward, or other subdivision created by municipal authority. 
And we think it is equally clear that both the Constitution 
and the statute contemplate and require that the voter (where 
not otherwise provided by way of exception) shall vote only 
in the election district of which he is at the time a resident, 
and of which he is also (after the establishment of a system 
of registration) a registered voter. The requirement of reg- 
istration is to be understood as cumulative upon the requi- 
site of residence, and not as a provision wholly independent of 
residence. Residence within the State for one year, and with- 
in the county, city or town for the last sixty days, before vot- 
ing or registration, is required by the Constitution as a qual- 
ification of voters. The Constitution does not define and 
establish the election districts; this is left to legislation: 
but it does require that where election districts have been 
established according to law, voters shall vote in the elec 
tion districts of which they are residents, and in which they 
are also duly registered voters. 

If the relator has presented himself to the registering of- 
ficer of the election district of which he was a resident, and ' 
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his application had been refused, a hearing and all right of 
appeal to the Board of Supervisors had been denied him, it 
js very probable that a mandamus might have been granted, 
but we are not now called upon to decide that question. 
Upon the case made here, we are of opinion that the petition 
is not entitled to the remedy by mandamus. 

Mandamus refused. The other judges concur. 


Ricuarp R. JoNES TO usE A. McCuurr, Respondent, v. An- 
prew M. Jones AND CHarLes C. Jones, Appellants. 


Attachment—Delivery Bond—Action.—The legal effect of the taking a bond for 
the delivery of property attached, under the provisions of sec. 29, p. 247, 
R. C. 1855, is to relieve the officer of the care and custody of the property, 
and to give the possession to the parties executing the bond. If, upun exe- 
cution after judgment, the obligors deliver the property to the officer, to be 
sold or otherwise disposed of in obedience to the order of court, the condi- 
tion of the bond is satisfied, and no cause of action remains to the sheriff or 
the attaching creditor. If there be a breach of the bond, the sheriff under 
the order of the court, upon the happening of the contingency, must assign 
the bond to the plaintiff, who may have judgment, upon motion, for the 
value of such property. Damages to the property by the obligor in the 
bond gives no cause of action to the sheriff or the attaching creditor. 


Appeal from Franklin Circuit Court. 


McClure instituted a suit by attachment in the Franklin 
Circuit Court against one Shafty, in which a certain engine 
and machine were attached, in which engine and machine it 
was claimed that Shafty owned one undivided half interest. 
Under the provisions of § 29, p. 247, R. C. 1855, a bond was 
given by the defendant for the delivery of the property. In 
a suit-upon the bond, the petition averred that the bond was 
made in the attachment suit—one-half of the engine and the 
entire machine were adjudged to be the property of Shafty 
and liable to the attachment of McCarty, and they were or- 
dered to be sold to satisfy the attachment; that Jones did 
deliver said property at the place he was bound and ordered 
to deliver it, but did not deliver it in as good order as it was 

28—VOL. XXXVIII. 
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when attached, but that it was rusted, worn and damaged; 
that the defendant did deliver the property to the sheriff, 
but it was damaged and greatly injured, and asked judgment, 
The defendant in his answer asserted that he delivered the 
property to the sheriff, as required by the terms of the bond, 


Sharp § Broadhead, for appellants. 
Chas. Jones, for respondent. 


No objections or exceptions were taken to the instructions 
given. The instructions given by the. court were clearly 
correct and unobjectionable. The jury have acted upon the 
evidence in the case. Why should the court interfere to send 
this case back to the Circuit Court for more litigation, when 
perfect justice has been done? It is certain the court vill 
not reverse the judgment of the Circuit Court—Rider y, 
Springmeyer, 30 Mo. 234. The Supreme Court will not re- 
verse or grant a new trial because the verdict is against the 
weight of evidence—Weber v. Degenhardt, 34 Mo. 458; Ir. 
win v Riddlesbarger, 29 Mo. 840; Papin v. Allen, 33 Mo. 
200; Smock v. White, 28 Mo. 163; Zimmerman v. Owens, 
24 Mo. 97. 


Face, Judge, delivered the opinion of the court. 


The respondent, late sheriff of Franklin county, instituted 
‘a suit in the Circuit Court of that county against the appel- 
iants upon a bond executed by them for the forthcoming of 
eertain property found in their possession, and which had 
been attached as the property of one Shafty at the suit of 
said McClure. The property was retained in the possession 
of the appellants under the provisions of § 29, art. 1, of the 
Attachment Law, R. C. 1855. 

This action seems to have been brought and tried in the 
‘court below upon the theory, that notwithstanding the deliv- 
ery of the property to the officer, to be sold to satisfy the debt 
‘due the attaching creditor, still the appellants were respon- 
‘sible for any damage done or suffered to the property after 
the execution of the bond, and that it must necessarily be 
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brought in the name of the sheriff to the use of the plaintiff 
in the attachment suit. To say nothing in relation to the 
ruling of the court as to the measure of damages in such a 
case, it may be said briefly that we consider the whole pro- 
ceeding erroneous. 

The condition of the bond is simply that the property at- 
tached “‘shall be forthcoming when and where the court shall 
direct”; and further, that the obligors “shall abide the judg- 
ment of the court.” 

The legal effect of the taking of such a bond by the officer 
is simply to relieve him from the care and custody of the 
‘property, and give the possession to the parties executing it. 
When he has taken a good and sufficient bond and returned 
the same as required by law, his whole duty in the premises 
has been performed. The sheriff has no right whatever to 
institute any proceedings upon the bond, but must under the 
order of the court, upon the happening of a certain contin- 
gency, assign the same to the plaintiff, his executor or ad- 
ministrator, upon whose motion a judgment will be entered 
up by the court against the obligors “for the value of such 
property”; or if its value should exceed the amount due on 
the execution, then for the actual “ amount due, with twen- 
ty per cent. damages,” &c. The record shows the fact that 
the property was delivered up to the officer, who sold it and 
applied the proceeds to the payment of the execution in his 
‘hands; and we think no breach of the bond has been alleged 
in this case that would authorize an action by the officer or 
anybody else. 

The judgment of the Circuit Court must therefore be re- 
versed and the cause remanded. 

The other judges concur. 
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4grna INSURANCE Company, Plaintiff in Error, v. Jamus Mo. 
NAGHAN, JOHN B. HENDERSON, AND JOHN M. MILRoy, De. 
fendants in Error. 


Securities— Notice to Sue—Penal Bonds.—The provisions of the statute relating 
to securities, R. C. 1845, p. 1454, §§ 1-8, authorizing the security to notify 
the creditor tosue the principal debtorand other parties liable, do not apply 
to a security in a penal bond with collateral conditions to secure the per- 
formance of the duties of an office, trust, or business, although there be a 
condition for the payment of moneys. Such bonds are excluded by the 
provisions of § 4 of the statute. 


Error to Louisiana Court of Common Pleas. 


Glover & Shepley, for plaintiff in error. 


I. The court erred in not giving the plaintiff’s instruc. 
tions. -The case showed no defence for any maker of the 
bond. The “ Act concerning securities,” approved Nov, 23, 
1855, R. C. 1855, p. 1453, is not applicable to the matter. 

No surety can be relieved from liability on such a bond by 
giving notice to sue—§ 4 of same act, p. 1455. The bond 
sued on is one to secure the performance of the duties of 
Monoghan as one having a “trust” or “business”’ to conduct. 
It is a bond with a collateral condition mot “ exclusively for 
the payment of money or the delivery of property.” 


J. B. Henderson, for defendants in error. 


I. It is true that the bond is one with a collateral condi- 
tion; but so soon as forfeited by the failure of Monaghan to 
pay, and his removal from the position, it became a bond for 
the direct payment of the amount of the penalty. The pen- 
alty being due, the notice could be properly given; and hay- 
ing been given, the plaintiff’s failure to sue in the prescribed 
time exonerates the surety. 

II. The only condition of the bond sued on is for the pay- 
ment of money received by Monaghan on account of the 
company and for the delivery of property that may come into 
his hands; and hence it is such an instrument as that & 
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surety may be discharged from it by notice—R. C. 1855, p. 
1455, § 4. 

[lI. The covenant or agreement of Monaghan in this case 
was to pay money and deliver property. When his agency 
was terminated, there was no pretence that the bond requir- 
ed more of him than the payment of a certain amount of 
money. The obligation of the bond was to pay this money, 
and all bonds “for the performance of any covenant or agree- 
ment for the payment of money or delivery of property” come 
within the rule of the statute discharging the surety on 
notice—R. C. 1855, p. 1455, § 4. 


Waaner, Judge, delivered the opinion of the court. 


This was an action commenced and prosecuted in the Pike 
county Circuit Court by the plaintiff in error against James 
Monaghan, John B. Henderson, and John M. Milroy. It 
seems that on the 9th day of April, 1859, Monaghan was ap- 
pointed agent of the insurance company in the city of Louis- 


iana, Pike county, Missouri, and gave his bond in the penal 
sum of seven hundred and fifty dollars, with Henderson and 
Milroy as his sureties. The bond was conditioned that Mo- 
naghan should receive, as agent of said company, sums of 
money for premiums, payments of losses, salvages, collec- 
tions for goods, chattels and other property, and also keep 
true and correct account of the same, and make regular re- 
ports of the business transacted by him, and in every way 
faithfully perform his duties as agent in compliance with the 
instructions of the company through its proper officers ; and 
at the end of the agency, by any cause whatever, deliver up 
to the authorized agent of the company all its moneys, books 
and property. Monaghan was removed by the company from 
his position as agent, and at the time of his removal had in 
his possession the sum of two hundred and eighty- two dollars, 
which he had received for premiums and which he refused 
topay. This suit was instituted on the bond to coerce the 
payment of that sum. 

After the removal of Monaghan and his refusal to pay, a 
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demand was made on the securities for payment, and Hen. 
derson thereupon notified the plaintiff in writing to com. 
mence suit forthwith. This notice was given after the for. 
feiture for which the action was brought. The plaintiff faileq 
to bring its suit within thirty days after the notice was given, 
and Henderson contends that in consequence of such failure 
and neglect to sue he is discharged and exonerated from all 
liability. The court below held this to be a good defence as 
to Henderson and gave judgment in his favor, and then ren. 
dered judgment against Milroy for half the amount claimed, 
Monaghan made no defence, and judgment was taken against 
him by default. 

The only question involved in the consideration of this 
cause is the proper construction to be placed on the fourth 
section of the “Act concerning securities.”’ The first section 
of the “ Act concerning securities” declares that any person 
bound as security for another in any bond, bill or note for 
the payment of money or delivery of property, may, at any 
time after an action has accrued thereon, require in writing 
the person having such right of action forthwith to com- 
mence suit against the principal debtor and other parties 
liable. The second section declares that if such suit is not 
commenced within thirty days after the service of such no- 
tice, and procecded in with due diligence, in the ordinary 
course of law, to judgment and execution, such security 
shall be exonerated from liability to the person so notified. 
But the fourth section provides that these two sections shall 
not extend to the bond of any administrator, executor, guar- 
dian, curator, officer or other person given to secure the per- 
formance of the duties of his office, trust, place or business; 
nor to any bond with collateral condition, except bonds with 
conditions exclusively for the payment of money or the de- 
livery of property, or for the performance of any covenant or 
agreement for the payment of money or delivery of property. 

The bond given by the defendant in error to the insurance 
company is a bond with a collateral condition, and not with 
conditions exclusively for the payment of money or the de- 
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livery of property, or for the performance of any covenant or 
agreement for the payment of money or delivery of property. 
It has other conditions, among which are that the principal 
shall keep true and correct accounts, make regular reports 
of the business transacted by him to the company, and in 
every way to faithfully perform his duties as agent in com- 
pliance with the instructions of the company through the 
authorized and proper officers. These are all conditions, 
and. the violation of, or non-compliance with, either or all 
of them, would amount to a breach of the bond. 

The bond must then be construed as given to secure the ° 
performance of a trust, place or business, and as such not 
embraced within the meaning of the first and second sec- 
tions. 

The judgment is reversed and the cause remanded. The 
other judges concur. 





James A. BEAL, Defendant in Error, v. ANTOINE Harmon, 
Plaintiff in Error. 


1. Guardians and Wards— Probate Courts—Jurisdiction.—The County Court by 
the statute of 1845 had no jurisdiction to authorize a guardian to sell the real 
estate of his ward for his support, and a purchaser at such sale takes no title. 


The power to sell given by the statute is to procure and complete the educae 
tion of the minor—R. C. 1845, p. 551. 

2. Guardian and Ward — Conveyance.—The guardian occupied a relation of 
trust towards his ward which precluded him from purchasing at his own 
sale, and the county clerk cannot execute to the guardian a deed for the 
premises sold. 

8. Husband and Wife — Conveyance— Ejectment.—A_ deed executed by husband 
and wife, conveying the wife’s real estate, although defectively acknowl- 
edged so as not to pass the fee of the wife, passes the husband’s life estate, 
and is good to maintain or resist an action of ejectment. 

4, Ejectment—Title— Waste.—To recover in ejectment, the plaintiff must show 
a legal interest and a right to the possession. The plaintiff can recover 
damages for waste committed only when he recovers in the ejectment. 


' Error to Jefferson Circuit Court. 


Pipkin §- Thomas, for plaintiff in error. 


I. This is a suit in ejectment; and to entitle the plaintiff 
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to a recovery for waste, he must prevail in the action—R. ¢, 
1855, p. 689, §§ I, 2, 6, 7, 15, 16, 17. 

The finding of the court presents the singular aspect of a 
judgment for the defendant as to the right of possession, and 
against him for damages to that possession. The decree of 
the court is repugnant ; it cannot stand. Before the plain. 
tiff in this action can prevail, he must show himself to have 
the better title to the possession than the defendant. 

The court erred in not reforming the deed from Gamache 
and wife to Harmon, made on the 5th day of January, 1856, 
before Justice Crow. Beal had knowledge of the existence 
of this deed. 

By the statute 1863-4, p. 27, it is enacted that a deed ac- 
knowledged by a married woman to her separate property, 
since the 1st day of January 1856, shall be valid and binding. 

Beal, having acted asattorney for McMullen, the guardian 
of Amanda Wright, could not buy in a title adverse to that 
of his client—Hockenburg v. Carlisle, 5 Watts & S. 348; 
Galbraith v. Eldie, 8 Watts, 81.) 

The court therefore, in consideration of these equities op- 
erating in favor of the defendant, should have reformed the 
deed as to all the parties, and especially as to Beal, who will 
not be permitted to take advantage of his own wrong. 

“A court of equity will grant relief upon clear proof of a 
mistake, notwithstanding that mistake is to be made out by 
parol evidence”—1 Fonbl. Eq. ch. 3, § 11; 6 Ves. 382-3 ; 
1 Sto. Kq. § 152 et seq. 


J. A. Beal, for defendant in error. 


I. The County Court had no authority to sell the real es- 
tate of a minor for a debt due the guardian. The court could 
only order a sale of the ward’s estate by first making the 
necessary appropriations for the proper education of the mi- 
nor out of the personal estate; and if that be insufficient, 
then to order the sale of the real estate—R. C. 1845, p. 591, 
§ 22. 

There is no power given the county courts to order a sale 
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for the ordinary debts of minors ; the guardian cannot charge 


the ward for board and clothing, and then sell the real estate 
for the debt he created for the ward—Wyatt v. Woods, 81 
Mo. 351; 32 Mo. 489. 

The Probate Courts have no power to order sale of real 
estate except in those cases provided by law, and in compli- 
ance with the power given them—21 Mo. 598. 


II. Courts of equity will not reform the deed of a mar- 
ried woman. Mrs. Gamache (formerly Amanda Wright) 
acknowledged her deed before a justice, which conveying no 
title, the court will not decree her to make a good title—29 
Mo.171; 30 Mo. 177; 28 Mo. 488-551. 

Equity will not aid a defective acknowledgment of a mar- 
ried woman—18 Mo. 531; id. 544; 12 Mo. 544; R. C. 1855, 
p. 1577, 2s. d. of § 6. ; 

III. No one can apply to set aside the purchase by attor- 
ney from client except the client himself—5 John, 43-8 ; 14 
John, 407-15; 2 John Ch. 252. 


Waener, Judge, delivered the opinion of the court. 


This was an action in ejectment brought in the Circuit 
Court of Jefferson county to recover certain tracts of land 
lying in that county, containing about sixty-five acres. The 
record discloses the facts to be, that the land was originally 
entered by Amanda Wright, a minor, whose guardian was 
one J. T. McMullen, and that he petitioned and obtained an 
order from the County Court of Jefferson county to sell the 
same for her maintenance and support. The land was duly 
appraised at the sum of one dollar and fifty cents per acre, 
and at the sale the guardian became the purchaser at and 
for the price of one dollar and ten cents per acre. The sale 
was approved by the court, and an order was made directing 
the clerk to make and execute a deed to the said guardian 
as the purchaser thereof; that McMullen afterwards sold the 
land to Ogle, who sold to Harmon the defendant, who is now 
in possession. The sale took place in 1847, and in 1849 
Amanda Wright intermarried with one Gamache. 
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There was a mistake in the deed conveying the land from 
McMullen to Ogle and from Ogle to Harmon, so that al] 
the land was not included, though it is clear that it was ip. 
tended so to be. When the mistake was discovered, Har. 
mon applied to Gamache and wife and Ogle to have it ree. 
tified, and finally paid eighty dollars in consideration that 
they would make him a new deed supplying the defects and 
omissions of the prior conveyance. Gamache and wife and 
Ogle all joined in this second conveyance, and the instru. 
ment was acknowledged before a justice of the peace in the 
county where the land was situated. This last deed was ex. 
ecuted and acknowledged on the 5th day of January, 1856, 
but by the neglect or carelessness of the person drawing up 
the same it contained the same description only and embod- 
ied the same mistake which was committed in the first con- 
veyance. Ogle was an ignorant man and could neither read 
nor write, and Harmon a German, unacquainted with our 
language. On the 1st day of November, 1860, Gamache and 
wife commenced this suit in ejectment, and subsequently 
sold their interest in the premises to Beal, who was substi- 
tuted as plaintiff of record. Beal, it seems, was the attorney 
of McMullen the guardian, and advised and procured the 
order of sale in the county courts, and is alleged to have had 
full notice of the mistake in the subsequent transfers. 

The court rendered a judgment reforming the deed so as 
to vest the land unintentionally omittedin Harmon, and then 
proceeded to adjudge that Harmon was entitled to the land 
during the life of Gamache, and that upon the death of Ga- 
mache he should surrender the premises to Beal, the legal 
owner of the fee; and also gave judgment in favor of Beal 
for seventy-five dollars for waste committed on the premises, 
and awarded execution therefor. From this judgment Har- 
mon sued out his writ of error. 

The proceedings in the County Court of Jefferson county, 
at the instance of McMullen the guardian, were void, and 
he took no title by purchase at the sale. The law then 
in force only authorized the County Court to order the sale 
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of real estate belonging to a minor to procure and complete 
the education of such minor, but no power was given to sell 
for support and maintenance. The guardian occupied a re- 
lation of trust and confidence towards his ward which pre- 
cluded him from bidding or purchasing at the sale made and 
conducted by himself, and there was no warrant in law for 
the action of the court in directing the county clerk to exe- 
cute to him a deed to the premises. No title, therefore, could 
be derived either through or from him. 

But it is objected on the part of the defendant in error, 
that the deed made by Gamache and wife to Harmon on the 
5th day of January, 1856, conveyed no title, because it was 
defectively acknowledged. The acknowledgment was taken 
before a justice of the peace, and the law at the time re- 
quired that to pass the wife’s estate the deed should be ac- 
knowledged before an officer of a court of record. 


The plaintiff in error relies on an act of the Legislature ap- 
proved February 15, 1864, by which it is provided that the 
acknowledgment of a married woman conveying her separate 
estate may be taken before any court, judge, justice, or clerk 
thereof, notary public, or any justice of the peace in the coun- 
ty within which the real estate conveyed is situated—Laws 
Mo. Adj. Sess. 1863, p. 27. And by the second section of 
the act, all such acknowledgments taken and certified by a 
notary public or justice of the peace, in due form of law, 
after the first day of January, 1856, were ratified and con- 
firmed. We express no opinion as to the effect of the act 
concerning acknowledgments which were taken before its 
passage ; but the deed was sufficient to convey the husband’s 
life estate if it did not convey the fee, and such a title is good 
to maintain or resist an action of ejectment—Bryan v. Wear, 
4 Mo. 106. 

The defendant then held the premises under a legal title, 
with actual possession ; and before a plaintiff can recover in 
ejectment, he must show both a legal interest and a possess- 
ory litle—R. C. 1855, p. 689; 2 Greenl. Ev. § 803; Adams 
on Eject. 33. In ejectment, the plaintiff is only entitled to 
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recover for waste when he prevails in the action—R, Q, 
1855, p. 692, § 13. 

The assessment of damages in this case, and the judgment 
as entered by the court, were wholly unauthorized, and it is 
therefore reversed and the cause remanded. The other judges 
concur. 


James L. Kennerty ef al., Appellants, v. James Burcess, 
ApDM’R OF JACKSON BurGess, Respondent. 


Trespass—Damages— Mortgage.— When the mortgagee has been paid his debt, 
he cannot sue in trespass to recover damages for waste committed or done 
prior to the payment. 


Appeal from Jefferson Circuit Court. 


Cline & Jamison, and A. Green, for appellants. 


I. The title plaintiffs acquired to the land (on which the 
timber was cut) from the trustee on the 13th January, 1862, 
relates back to the time when the original deed of trust was 
given by Charles O’Fallon, and hence plaintiffs are entitled 
to recover for any timber cut on the land by defendant since 
that time, as by law plaintiffs had a right to protect the trust 
property against trespassers, for their own security—4 Kent 
Com. § 174, n. b.; Frothingham v. McKusick, 24 Me. 403. 

II. The plaintiffs having the legal title to the land when 
the timber, or at least a part of it, was cut and carried away 
by the defendant, did not lose their right of action to dama- 
ges for the amount of timber cut and carried away by the 
defendant by reason of plaintiffs having afterwards conveyed 
said land to John O'Fallon, Sr. — Dreyer v. Ming, 23 Mo. 
437, and authorities there cited. 

III. It is immaterial whether the plaintiffs had the actual 
possession of the land or not, inasmuch as defendant did not 
have possession of the land, nor claim to hold adversely to 
plaintiffs. The constructive possession of the land, which 
plaintiffs had as the legal owners, is sufficient to enable them 
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to maintain trespass against the defendant, he not being in 

ssession—Cochran v. Whitesides, 34 Mo. 417; Dreyer v. 
Ming, 23 Mo. 487; Gale v. Davis, 7 Mo. 544; R.C. 1855, 
p. 1553. If the defendant had any right to the premises in 
question that could afford any defence to him in this action 
for acts done after the trustee’s deed to the Kennerlys, it 
was by virtue of a presumed licence as coming from the 
Kennerlys through William O’Fallon, but which was express- 
ly revoked before he had performed all the acts of trespass, 
and under the plea of leave he is bound to show a licence 
coextensive with all the acts performed—Add. on Wrongs, 
951-8. The bond given by the Kennerlys to Sophia O’Fal- 
lon did not operate to make the Kennerlys simply mortga- 
gees of the premises; but, there being no debt or loan as be- 
tween the Kennerlys and Sophia O’Fallon, the transaction 
simply gave to said Sophia or her assignee a right of pur- 
chase, to expire absolutely if not complied with within the 
time specified, and hence the absolute legal title remained in 
the Kennerlys—1 Washb. Real Prop. 492, § 16. 


J. L. Thomas, for respondent. 


I, Appellants never had any absolute title to the land upon 
which the alleged trespass was committed. They first had a 
deed of trust upon this property, and although they might 
have interfered by injunction to prevent waste, still they have 
no right to sue for trespass done to the mortgaged premises. 
If the mortgage was still subsisting, they would, if entitled 
to recover at all, be required by a court of equity to account 
to the mortgagee for the amount of the recovery. But in 
this case the mortgage money has all been paid, and there is 
therefore no debt for the payment of which the amount to 
be recovered in this case can be applied. 

II. The deed executed by appellants in June, 1863, to 
John O’Fallon, relates back to the bond which is dated June 
14, 1862 ; and the bond has relation back to the verbal agree- 
ment, and the O’Fallons are considered in equity the owners 
of the land from the date of the verbal agreement. “ Where 
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there are divers acts concurrent to make a conveyance of an 
estate or thing, the original act shall be preferred, and to this 
the other act shall have relation”—Alexander v. Merry, 9 
Mo. 528. That which is not void can be made good by rela. 
tion—Ibid. A parol agreement is not absolutely void, and 
may therefore be made good by relation—Jackson v. MeMi- 
chael, 8 Cow. 75; Lane v. Shackford, 5 N. H. 138; Coughlin, 
v. Knowles, 7 Metc. 57; Jackson v. Bull, 1 Johns. Cas, 83, 

If the parol agreement, and the bond afterwards executed 
in pursuance of it, be looked upon as an equitable mortgage 
(21 Mo. 825), then the appellants are not entitled to recover, 
as they have been fully paid all that was due them—Mort- 
land v. Smith, 82 Mo. 225. If the verbal agreement and 
bond be looked upon as a conditional sale, then in equity the 
O’Fallons were the owners of the land from the date of the 
verbal agreement. . 


Face, Judge, delivered the opinion of the court. 


This was an action of trespass for the cutting and carry- 
ing away of timber. It was commenced by the appellants in 
the Circuit Court of Jefferson county against Jackson Bur. 
gess, who died before the determination ot the suit, and his 
administrator (the respondent here) properly substituted as 
a party. The case was tried without the intervention of a jury, 
and the verdict correctly determines, as we think, the only 
question necessary to be considered here. The issue pre- 
sented by the pleadings was simply, whether the cutting of the 
timber, as charged to have been done by Jackson Burgess, de- 
ceased, was an. unauthorized act on his part, such as to make 
him a trespasser under the statute, and liable in damages to 
these appellants. The land described in the petition was 
conveyed in trust by one Charles O’Fallon to John J. Ken- 
nerly and William O’Fallon to secure the payment of certain 
promissory notes mentioned in the deed, and which were 
executed by the said Charles in favor of the appellants. Af- 
ter the execution of the deed, and previous to the sale of the 
premises made in pursuance thereof, the said Charles 0’Fal- 





OCTOBER TERM, 1866. 





—_—_—— 


Kennerly et al. v. Burgess’ Adm’r. 





—_—_—— 


Jon and wife made a conveyance in fee of the same land to 
the said William O’Fallon, and placed him in possession. A 
sale of the property was then made by the trustees in con- 
formity with the requirements of the deed, and the appel- 
lants became the purchasers. 

Previous to the last sale however, and within the know- 
ledge of all the parties, Jackson Burgess. had entered upon 
the land and cut the timber mentioned in the petition, in 
pursuance of an agreement made with the said Wm. O’Fal- 
lon. It is shown by the evidence that there was a verbal 
agreement between the O’Fallons and the appellants, by 
which the latter were to bid in the land at the trustee’s sale, 
with a promise to convey the same (at atime then named) 
to Sophia ©’Fallon, wife of the said Charles, upon the pay- 
ment to them in full of the aggregate amount of the notes 
secured by the deed of trust. There was no change of the 
possession of the property, and sometime thereatter this pa- 
rol agreement was fully consummated by the payment of the 
entire debt due the appellants and the conveyance by them of 
the land. Upon the trial below, there was a verdict for the 
respondent ; whereupon an unsuccessful motion was made 
for a new trial and the case brought here by appeal. An ex- 
amination of all the points made in this case is not consid- 
ered necessary, as the real issue involved seems to have been 
fairly presented and determined. 

The true intention of the parties to this transaction seems 
to have been, that the land should be held as security for the 
payment of the amount of money mentioned in the verbal 
agreement. This security was not lessened nor in any man- 
ner impaired by the acts of Burgess. The entire debt due 
and owing to the appellants was fully paid off, and it is diffi- 
cult to conceive upon what ground a recovery in their favor 
could have been asked. The testimony in relation to the 
parol agreement for the conveyance of the land, as we think, 
correctly interpreted the intention of the parties, and its in- 
troduction was altogether competent for that purpose. It 
proves the fact conclusively, that the appellants intended by 
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this arrangement merely to extend the time for the payment 
of the debt due to them; and when that was done, to surrep. 
der all claim whatsoever to the land. The debt was paid in 
pursuance of the arrangement, and no loss was sustained by 
the appellants. 

The judgment of the Circuit Court is therefore affirmed,’ 
The other judges concur. 


CuHaArLes Jones, Defendant in Error, v. Ricwarp L. Jackson 
et als., Plaintiffs in Error. 


Practice—Answer.—An answer filed, by the tenant in possessi6p of land, to a 
petition in ejectment, traversing all the allegations of the petition, cannot be 
stricken out upon notion, although a separate answer and counter-claim 
filed by the landlord may show no legal defence tothe action. The defend. 
ant has the right to retain possession until a better title be shown. 


Error to Franklin County Court. 


This was a suit of ejectment against Jackson for lands as 
tenant in possession in the ordinary form, the other defend- 
ants named being charged also as guilty of the trespass and 
ejectment. Jackson answered denying the plaintiffs’ title and 
right of possession, and traversing all the facts stated in the 
petition, and alleged that he was tenant of J. Thornburg. The 
writ was served only on Jackson. Thornburg answered by 
leave, and set up the defence of a defective sale by Ming, as 
trustee, on account of fraudulent and oppressive conduct at 
a trustee’s sale, and because the trustee had not pursued the 
terms of the power (Thornburg v. Jones et al., 36 Mo. 514), 
and thus attacking the equity of the plaintiff’s title. 

On motion of plaintiff, this answer of Thornburg was 
stricken out as not showing any defence. Jackson died and 
his heirs, &c., were made parties, and then plaintiff moved 
to strike out Jackson’s answer, for the reason—1. That it 
showed no defence; 2. That Jackson was tenant of Thorn- 
burg, and Thornburg’s answer showed no defence; 3. That 
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Jackson’s answer and Thornburg’s answer, taken together, 
showed no defence. 

The answers having been stricken out, judgment was given 
for plaintiff. 


Whittelsey, for plaintiffs in error. 


The only questions which are really presented by the rec- 
ord are, were the answers of Jackson and Thornburg prop- 
erly stricken out ? 

I. This case must be reversed for the error of the court in 
striking out the answer of Jackson; that answer traversed 
directly the facts stated in the petition, and, thus presenting 
an issue, it was erroneous to strike it out—R. C. 1855, p. 
1232, § 12, & p. 1259, § 3; Wales v. Chamberlain, 19 Mo. 
500; Mechanics’ Bank v. Fowler et al., 86 Mo. 33. 

The answer of Jackson must stand or fall by itself, and 
Thornburg’s answer could not be allowed to affect it any 
more than if it had been an exhibit, more especially when 
Thornburg’s answer had already been stricken out, and thus 
formed no part of the record—Dietz etal. v. Corwin, 35 Mo. 
376; Chambers v. Carthel et al., 35 Mo. 374. 

II. Thornburg’s answer did present an equitable defence, 
as decided in the case of Thornburg v. Jones, 36 Mo. 514. 
It is a question whether Thornburg did not have also a de- 
fence at law, because the trustee had not followed the terms 
of the power given to hii by the deed of trust; although it 
might be that Jones, having secured the legal title of the 
trustee, could maintain an ejectment upon it. 


Glover § Shepley, for defendant in error. 


I. The answer of Thornburg was properly stricken out, 
as it presented no defence to theaction. It is the same mat- 
ter set up as a defence to an ejectment for the land, that 
was set up by Thornburg as a defence to the notes which in 
the original sale were given by Hickman for the land se- 
cured by deed of trust under which Jones bought, which was 
before the court in 36 Mo. 514. That the facts set up by 
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Thornburg do not constitute a defence to the action of eject. 
ment, a very cursory examination will show. Indeed go 
clear is it, that the counsel on the other side do not seem to 
controvert this. The reasons, as set out in the motion of 
plaintiffs to strike out the answer, sufficiently show that no 
other action of the court was possible. 

II. The answer of Jackson was properly stricken out, as 
he only claimed to hold possession as tenant of and under 
Thornburg. In his answer, he says he holds as tenant of 
Thornburg; and states, not that he (Jackson) is entitled to 
the possession of the premises, but that Thornburg is so en. 
titled to the possession. He does not set up any right in 
himself even to the possession, but emphatically states that 
he holds it only for Thornburg, as Thornburg has no defence 
to the action ; so Jackson, having based his defence upon the 
fact that he holds it only for Thornburg, stands in no better 
position than Thornburg. 


Ho.tmes, Judge, delivered the opinion of the court. 


There was manifest error in striking out the answer of the 
defendant Jackson. That the answer of Thornburg showed 
no valid defence to the action, was no sufficient reason for 
striking out the answer of Jackson, which denied all the alle- 
gations of the petition, and put the plaintiff upon proving 
such title or right to the possession as would enable him to 
recover in the action of ejectment. He must recover in his 
own right or title. The defendant Jackson had a right to 
retain the possession until a better right thereto was shown. 

The answer of the defendant Thornburg, though stating 
facts which might entitle him to the equitable relief for which 
he prayed, in a proper case, did not contain any specific de- 
nial of the material allegations of the petition, nor show any 
matter which would necessarily constitute a bar to the plain- 
tiffs’ action, and it was for this reason properly stricken out. 

The judgment will be reversed, and the cause remanded. 
The other judges concur. 





OCTOBER TERM, 1866. 





Kleun v. Vinyard. 





TueoDORE Keun, Plaintiff in Error, v. CoHaRLes VINYARD, 
Defendant in Error. 


Landlord and Tenant — Attachment. — The object of the statute in authorizing 
the landlord to sue out an attachment, was to prevent the tenant from re- 
moving his property from the premises for any purpose or any pretext, if he 
thereby exposed the landlord to the danger of losing his rent. The affida- 
vit should state affirmatively the facts relied on as grounds for the attach- 
ment. (R. C. 1855, p. 1015.) 


Error to Jefferson Circuit Court. 


Face, Judge, delivered the opinion of the court. 


This is a suit by attachment under the Landlord and Ten- 
ant Act of 1855, instituted by Vinyard against Kleun, before 
a justice of the peace for Jefferson county, for the recovery 
of rent. The affidavit upon which the attachment issued em- 
braced all of the causes enumerated in section 26 of the act 


referred to, and were all set out in the alternative in the pre- 
cise language of the statute. The transcript of the justice 
shows that there was a denial “ of the facts contained in the 
affidavit,” a trial upon that issue, and a verdict for Kleun, 
the plaintiff in error. The case was then taken to the Cir- 
cuit Court by appeal, when there was a verdict and judg- 
ment for Vinyard, and the case brought here by writ of 


error. 

It is insisted here in behalf of the plaintiff in error, that 
upon the trial had in the Circuit Court the jury was sworn 
to try the issue made upon the plea in abatement. If that 
be true, then the subsequent proceedings in the case were 
manifestly erroneous. We fail to discover anything in the 
record to support such a position. For all that appears upon 
the record of the Circuit Court, the plea in abatement was 
waived, and the trial had upon the simple issue as to whether 
Kleun was indebted to Vinyard and in what amount. It is 
true, some testimony was admitted tending to prove the fact 
that Kleun was about to leave the premises which he had 
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rented of Vinyard, but that of itself was wholly immate. 
rial. The real issue to be tried—admitting that the affidavit 
was sufficient, and that the trial was upon the plea in abate. 
ment—was whether there was an intent on the part of Kleun 
to remove his property from the premises, or whether he was 
then (at the time of filing the affidavit) removing it, or that 
he had within thirty days previous removed the same, so ag 
to cause a loss of the rent unless an attachment was issued, 
&c. The testimony introduced does not tend to prove any 
one of these facts, and hence it is not even to be inferred that 
there was a trial upon that issue. The affidavit was clearly 
insufficient, and might have been taken advantage of at the 
proper time. It should have stated affirmatively the facts 
intended to be relied upon as the ground of the attachment; 
but it is too late now to make any objection upon that score, 
The case as tried seems to have been fairly presented to the 
jury and the verdict rendered for the right party. It is con- 
tended that a correct interpretation of the statute under 
which this proceeding was had would require the attaching 
creditor to show affirmatively that the removal of the prop. 
erty was contemplated (or made, as the case might be) with 
the intention of evading the payment of the rent. The object 
of the law was simply to enable alandlord to prevent the 
tenant from moving his property from the premises for any 
purpose and under any pretext whatsoever, if by such re 
moval he will be in danger of losing his rent. 

But this discussion need proceed no farther. We find no 
error upon the record either in the admission of testimony, 
or in the declarations of law made by the court below; and 
the judgment will therefore be affirmed. The other judges 
concur. 
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Doan, Kine. & Co., Defendants in Error, v. Botey & Moors, 
Plaintiffs in Error. 


Practice—Process.—A writ of summons not running in the name of the State 
of Missouri is voidable only, and not void; and advantage may be taken of 
the defect by motion ; but after a judgment by confession, nil dicit, or by 
default, the defect is cured by the statute. (R.C. 1855, p. 1255, § 19.) 


Error to Jefferson Circuit Court. 


John L. Thomas, for plaintiffs in error. 
Abner Green, for defendant in error. 


I. It is too late to raise the objection in this court, that the 
original summons did not run in the name of “The State of 
Missouri.” Such a writ is not void, but at most only voida- 
ble and may be amended—Lawther v. Agee, 34 Mo. 372; 
Davis v. Wood, 7 Mo. 162; Jump v. Batton’s creditors, 35 
Mo. 193. 

II. The process, if defective, is cured by the 19th section 
of Practice in Civil Cases, p. 1255, R. C. 1855. If objection 
had been made to the summons in the court below, the pro- 
cess could have been amended after judgment under said 
section. 


Waaner, Judge, delivered the opinion of the court. 


Plaintiffs instituted suit in 1862, in the Jefferson county 
Circuit Court, against the defendants, on a promissory note. 
A summons in the usual form, except that it did not run in 
the name of the State of Missouri, was issued and served 
upon the defendants. There was no appearance on the part 
of the defendants, and judgment was duly given against them 
in behalf of the plaintiffs. The summons commenced, ‘To 
the sheriff, &c.,”’ and not “The State of Missouri to the sher- 
iff,’ as prescribed by the Constitution, and this is the only 
error urged for a reversal. It is insisted by the counsel for 
the defendants in error, that as no exceptions were taken, or 
motion made for a new trial, in the court below, this court 
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cannot take cognizance of the matter here. In the case of 
Bateson v. Clark, 87 Mo. 81, the distinction between what jg 
properly matter of error and exception was briefly examined 
and pointed out, and the rule laid down, that error apparent 
on the face of the record, which includes the pleadings, sum. 
mons and judgment, may be taken advantage of by writ of 
error in this court whether any motion was made or €Xcep- 
tions taken in the court below or not. 

It is not contended that the writ was entirely void by rea. 
son of not running in the name of the State, but that it was 
simply voidable. Undoubtedly it would have been quashed 
on motion in the court below, or it might have been amend. 
ed on a direct application for that purpose. It has been held 
that the provisions of the State Constitution requiring all 
writs and process to run in the name of the State of Missou- 
ri is merely directory, and therefore an omission to comply 
with the requirements would be merely irregularity—Davis 
v. Wood, 7 Mo. 162. Now the statute declares that whena 
verdict shall have been rendered in any cause, the judgment 
thereon shall not be stayed, nor shall the judgment upon 
such verdict, or any judgment upon confession, nihil dicit, or 
upon failure to answer, be reversed, impaired or in any way 
affected for any default or defect of process. The process 
here was certainly defective ; it might have been taken ad- 
vantage of at the proper time, but, as the parties did not 
avail themselves of the defect, it is cured by virtue of the 
statute—R. C. 1855, p. 1255, § 19. 

The other judges concurring, the judgment will be af- 
firmed. 


——__ +2 @ e+ 


State oF Missouri, Respondent, v. Henry BINDER, Appel- 
lant. 


1. Elections— Voters.—It is to be presumed, in the absence of any evidence to 
the contrary, that the voters voting at an election “ held in pursuance of 
law and upon proper notice,” are all the legal voters; or, that those who 
did not choose to vote (if there are any) acquiesce in the action of those 
who do vote, and are to be considered as bound and concluded by the result 
uf the election. (Bassett v. Mayor, &c., 87 Mo. 270.) 
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9, Elections—City of St. Louis—Crimes.—The statute of Mar. 4, 1857, provided 
that the municipal corporations of St. Louis county, whenever authorized 
by a majority of the legal voters, might grant permission to sell within the 
corporate limits, on Sunday, any refreshments except distilled spirits. At 
an election, the majority of those voting voted in favor of giving the per- 
mission, and the city council of St. Louis passed an ordinance accordingly. 
Held, that the ordinance of the city thus passed operated so far as a repeal 
of the statute forbidding the sale of fermented liquors on Sunday (R. C. 
1855, p. 631, § 86) within the limits of the city of St. Louis. 


Appeal from the St. Louis Criminal Court. 
Woehner §- Kehr and Brockmeyer, for appellant. 


The first section of “ An act confirming certain powers to 
the citizens of St. Louis county,” approved March 4, 1857, 
(Laws of Mo. 1857, p. 673, provides that “the corporate 
authorities of the different cities in the county of St. Louis 
shall have power, whenever a majority of the legal voters of 
the respective cities in said county authorize them so to do, 
to grant permission for the opening of any establishment or 
establishments, within the corporate limits of said cities, for 
the sale of refreshments of any kind (distilled liquors ex- 
cepted), on any day of the week.” 

The Legislature clearly delegated to the city authorities, 
by the above enactment, power, under certain conditions— 
i.e. whenever a majority of the legal voters authorize them 
so to do—to grant permission for the sale of refreshments on 
Sunday, repealing not only by implication but in terms any 
law inconsistent with the authority thus delegated—§ 4 of 
the act above cited. The section of the law under which the 
defendant is indicted (“* Act concerning crimes and punish- 
ments,” art. 8, § 36, R. C. 1855, p. 631) makes the selling of 
any article on Sunday, or the keeping open of any establish- 
ment for such sale, an offence, is therefore inconsistent with 
the authority granted in the act of 1857, and necessarily re- 
pealed therehy—at least so far as any person is concerned 
who keeps open an establishment for the sale of refreshments 
(except distilled liquors) on Sunday, under permission from 
the city authorities, authorized to give such permission by a 
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majority of the legal voters of the city. It is respectfully 
submitted, that the proof shows fully and clearly that 

I. The defendant is an inhabitant of the city of St. Louis, 
and that the acts alleged against him in the indictment were 
committed within the corporate limits of said city. 

II. He acted under permission, granted to him and the 
other inhabitants of said city by the corporate authorities 
thereof, to keep open his establishment or place of business 
for the sale only of soda water and other beverages, not being 
distilled liquors, or compositions of which distilled liquors 
form a part. , 

The General Assembly is the only law-making power in 
the State: the ordinances of the city have validity and effect 
only in so far as they flow from and exercise or carry out 
some power delegated by the Legislature. ‘ The legislative 
power shall be vested in a General Assembly’”—Const. Mo., 
art. 3, § 1, R. C. 1855, p.65. And “the General Assembly 
has power to incorporate cities, towns, &c., and vest them 
with authority to legislate in regard to their police”’—State 
v. Simonds, 8 Mo. 414. ‘The grant of power to pass ordi- 
nances for the government of the city of St. Louis, not in- 
consistent with the constitution and laws of the State, is not 
a delegation of the law-making power of the government del- 
egated by the constitution to the General Assembly”—Met- 
calf v. City of St. Louis, 11 Mo. 102. 

III. It remains, then, only to be proved, that the condition 
imposed by the Legislature for the vesting of this power in 
the corporate authorities of the city has been complied with. 
It is not an unusual proceeding, by means of which to ascer- 
tain the views of electors upon important subjects. The 
laws are numerous directing such votes to be taken, and the 
courts have declared these laws to be constitutional—City of 
St. Louis v. Alexander, 23 Mo. 483. 

Where an election is legally proposed, and proper notice 
given to the persons entitled to vote,it is necessary, from the 
very nature of elections, to construe the neglect to vote on 
the part of legal voters into an assent to the determination of 
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the majority of those who do—Wilcock on Corp. 546, § 119; 
Rex v. Foxcroft, 2 Burr. 1021 ; Grant on Corp. 68-70, and au- 
thorities there cited; Rex v. Bailiff of Ipswich, 2 Salk. 434; 
Gosling v. Veley, 7 A. & E. 406; State v. Deliessline, 1 Me- 
Gord, 52; State v. Huggins, Harp. 139. 

A recent decision of this court seems to leave no room for 
anything further to be said in this respect—State ex rel., 
&c., v. Mayor of St. Joseph, 37 Mo. 270. 


Hotmes, Judge, delivered the opinion of the court. 


The defendant was convicted upon an indictment con- 
taining two counts, one for selling fermented and distilled 
liquors, and one for keeping open an ale and porter house, 
on Sunday, under the thirty-sixth section of the eighth arti- 
cle of the statute concerning Crimes and Punishments—R. 
C. 1855, p. 631. 

it was proved for the State that the defendant kept his 
beer-house open on Sunday for the sale of beer only, and 
that beer was a fermented liquor, and was sold there on that 
day. No other evidence was offered on the part of the pros- 
ecution. 

The defendant gave in evidence a city ordinance, entitled 
“An ordinance providing for taking the sense of the legal 
voters of the city of St. Louis respecting the opening of 
establishments within the city of St. Louis for the sale of re- 
freshments of any kind (distilled liquors excepted) on any 
day of the week,” passed in pursuance of the act of the Gen- 
eral Assembly, entitled “ An act confirming certain powers 
to the citizens of St. Louis county,” approved March 4, 1857, — 
which provided “ that the corporate authorities of the differ- 
ent cities in the county of St. Louis shall have the power, 
whenever a majority of the legal voters of the respective cit- 
ies in said county authorize them so to do, to grant permis- 
sion for the opening of any establishment or establishments, 
within the corporate limits of said cities, for the sale of re- 
freshments of any kind (distilled liquors excepted), on any 
day in the week.” 
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This ordinance provided that an election should be held 
on the first Monday in April, 1858, in the city of St. Louis, 
for the purpose of enabling the legal voters of the city to de. 
termine by vote the question, whether the City of St. Lonis 
should grant the permission contemplated by the act afore. 
said; and the mayor was authorized to notify the voters of 
the city, by proclamation, of the taking of such vote, in the 
same manner as in cases of elections of city officers. Under 
this ordinance a proclamation was duly issued by the mayor, 
giving such notification. An election was held, accordingly, 
on the day named, the result of which was, as it appeared by 
the returns of the vote to the city register (a certified copy 
of which was given in evidence), that the whole number of 
votes cast at said election was seven thousand and eighty. 
five, of which five thousand and fifty-one were given in the 
affirmative, and two thousand and thirty-four in the negative 
of the proposition. The statement of the returns of the vote 
was certified by the city register to be “a true copy of the 
vote cast as above at said election as the same is of record in 
my office.” This was the whole evidence concerning the 
election and the vote. 

Other city ordinances of the dates respectively of the 21st 
of June, 1361, and the 3d of September, 1864, were given in 
evidence by the defendant, which authorized the keeping 
open of establishments in the city, on Sunday, for the sale of 
beverages other than distilled liquors, or compositions of 
which distilled liquors formed a part. These ordinances 
appear to have been passed in pursuance of the permission 
given by the legal voters of the city as signified by the vote 
taken at said election, and certified by the city’ register, un- 
der the act of the General Assembly aforesaid. 

This being all the evidence, the defendant asked the fol- 
lowing instruction, which was refused: “If the jury find from 
the evidence that a majority of the legal voters of the city of 
St. Louis did authorize the corporate authorities of said city 
to permit the sale of refreshments of any kind (distilled 
liquors excepted) on any day of the week, that thereupon 
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the city council of said city did by ordinance permit the sale 
of beverages, not distilled liquors, or compositions of which 
distilled liquors form a part; and that the acts alleged 
against the defendant in the indictment were committed in 
the city of St. Louis, then they should acquit the defendant, 
unless they find that the defendant did sell, or keep open his 
place of business for the purpose of selling, distilled liquors, 
or compositions of which distilled liquors form a part.” 

The instructions given for the State were all predicated 
upon the section of the statute upon which the indictment 
was framed, without reference to the above cited act of 4th 
March, 1857, or to the ordinances passed and the proceed- 
ings had under that act. They assumed that no change had 
thereby been made in the previous statute. 

In support of this ruling of the court, the decision in the 
case of the State v. Winkelmeier, 35 Mo. 108, is relied upon. 
The evidence in that case (as appears by the opinion deliv- 
ered) of the returns made of the election held, upon the ques- 
- tion of giving authority to the city to grant the permission in 
question, showed ‘that more than thirteen thousand voters 
participated in that election,” and that only five thousand 
and thirty-five persons voted in favor of the proposition, and 
two thousand and one voted against it. 

On the question whether “such an election were the prop- 
er mode by which the majority of the legal voters could give 
to the city the authority proposed,” it was expressly said 
that no opinion was given; but it was held, that “the vote 
of five thousand out of thirteen thousand voters was not the 
vote of a majority,’ and that no authority was thereby given 
to the city to grant the required permission. 

In the case of the State ex rel. Bassett v. Mayor of St. Jo- 
seph, 37 Mo. 270, when an act of the General Assembly pro- 
vided that the mayor and council of the city should cause all 
propositions for creating a debt by borrowing money to be 
submitted “to a vote of the qualified voters of said city,” 
and that in all such cases it should require “two thirds of 
the qualified voters to sanction the same,’ and it appeared 
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that two thirds of all the voters voting had voted in favor of 
the proposition, that was held to be sufficient. 

We think the case made here comes within the reasoning 
and the principles of that decision, namely, that an election 
of this kind, authorized for the very purpose of determining 
that question, on public notice duly given, was the mode 
contemplated by the Legislature as well as by the law for 
ascertaining the sense of the legal voters upon the question 
submitted, and that there could not well be any other prac. 
ticable way in which such a matter could be determined. 

And certainly, in the absence of any evidence to the con- 
trary, it may be presumed that the voters voting at an elec. 
tion so held, were all the legal voters of the city; or, that all 
those who did not see fit to vote (if there were any) acquies. 
ced in the action of those who did vote, and so are to be 
considered as equally bound and concluded by the result of 
the election—Rex v. Foxcroft, 2 Burr. 1017; Wilcock on 
Corp. 546. 

The act of the General Assembly did not directly repeal 
the statute making it a misdemeanor to sell fermented 
liquors on Sunday ; but it gave to the City of St. Louis the 
power to pass an ordinance which should have the effect to 
allow the sale of such liquors on Sunday within the corporate 
limits, whenever a majority of the legal voters of the city 
should authorize the same to be done; and when that power 
had been called into exercise, and ordinances had been passed 
in pursuance of such authority given, the effect thereof was 
necessarily to repeal so far, and to supersede, the previous 
statute. The exercise of this power was made by the act to 
be dependent upon the consent and authority of a majority 
of the legal voters of the city. From the words, and the ap- 
parent object of the act, it may fairly be inferred as necessa- 
rily implied that this consent and authority were to be ascer- 
tained in the usual manner by a vote at an election, duly 
authorized and appointed for the purpose of taking the sense 
of the voters on that subject. Ifit were never to be ascer- 
tained at all, the act would be perfectly nugatory; and it 
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would seem to be very evident that it was the intention of 
the Legislature to authorize the city by the said act (if, in- 
deed, any additional powers were at all needed) to provide 
by ordinance for such an election. The sense of the major- 
ity of the legal voters was to be taken in some mode, and 
it was left to the city to prescribe that mode by ordinance— 
the only way in which the corporation could act upon the 
subject. We are of the opinion, therefore, that the defend- 
ant had given competent and sufficient evidence tending to 
prove that the requisite authority of the legal voters of the 
city had been duly given, and that the ordinances which 
were passed in pursuance thereof were valid and effectual. 
Our conclusion is, then, that the defendant’s instruction 
should have been given, and that there was error in those 
which were given for the State. 


Judgment reversed and cause remanded. Judge Wagner 
concurs ; Judge Fagg absent. 


State oF MissourI, Respondent, v. Robert Farrar, Appel- 
lant. 


Criminal Practice—Robbery—Indictment.—There cannot be a conviction for 
robbery in the second degree where the indictment charges a robbery in 
the first degree. (State v. Jenkins, 36 Mo. 372, affirmed.) 


Appeal from Bollinger Circuit Court. 


Face, Judge, delivered the opinion of the court. 


There are several points raised by the bill of exceptions 
and brief in this case, only one of which it is deemed neces- 
sary to consider. The appellant was indicted in the Bol- 
linger Circuit Court for robbery in the first degree. There 
was but one count and one offence charged. There was 
atrial had and conviction for robbery in the second de- 
gree. The distinction between these two offences under our 
statute has been well defined by a former decision of this 
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court in the case of State v. Jenkins, 36 Mo. 872. It is very 
clear that a conviction cannot be had, nor judgment given, 
for robbery in the second degree, where the charge is rob. 
bery in the first degree. The reasons given in the determ. 
ination of the case referred to are adopted here as being suf. 
ficient to authorize the reversal of this case, it being directly 
in point. */ 

The other judges concurring, the judgment will be re. 
versed and the cause remanded for a new trial. 


Jacques E. Verces, Respondent, v. ANDREW GIBONEY, Ap- 
pellant. 


Payment—Legal Tender—Mortgage.—United States notes are a legal tender in 
payment of debts contracted before the passage of the act of Congress ; and 
if a mortgagee refuse to accept such payment when tendered, he may be 
compelled to accept payment and enter satisfaction of the mortgage. (See 
ante Appel v. Woltmann et al. 194.) 


Appeal from Cape Girardeau Circuit Court. 
Krum, Decker & Krum with T. B. English, for appellant. 


All legislative acts should be construed prospectively, un- 
less the act itself makes the law retrospective. The act of 
Congress of 1861 concerning legal tender notes is prospect- 
ive, and was not intended to apply to debts due at the time 
of its passage. The decree made is defective ; it neleases the 
land from all encumbrance created by the deed, and fails to 
secure to appellant even the amount of the debt with in- 
terest. 


Glover & Shepley, for respondent. 


The only question raised in this case is whether a contract 
entered into prior to the passage of the act of Congress ma- 
king Treasury notes a legal tender in the payment of debts, 
stands unaffected by the provisions of that act. If that be 
assumed, it is very difficult to see upon what basis it can be 
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contended, that contracts made prior to the act of 1862 are 
not affected by its provisions. 

When a contract is made payable in money, it is necessa- 
rily made subject to the laws of the country prescribing 
what is money. When Congress reduced the standard of 
gold and silver, so that there was a very considerable differ- 
ence between the value of all denominations coined before 
and after the passage of that act, no one ever pretended that 
contracts made before the passage of that act were not af- 
fected by that act, or that the holders of them could demand 
the coin authorized at the time the contract was made. 

If Congress is supreme in this matter of declaring with 
what debts may be paid, then necessarily their action must 
control all contracts whenever made. 

Metropolitan Bk. v. Vay Dyck, 27 N. Y. 400, on the gen- 
eral question ;—Buckbagger v. Shultz, 13 Mich. 420; Shoen- 
berger v. Watts, 10 Law. Reg. 553, in which its application to 
contracts made before the act of 1862 was passed is consid- 
ered, as it is also in the following : Warinbold v. Schlectroy, 
16 Iowa, 244; Wood v. Ballar, 6 Allen, 516; Schellarber- 
ger v. Brinton, 18 Law Reg. 591; Kempton v. Bronson, 45 
Barb. Sup. R. 618; Wilson v. Morgan, 30 How. Pr. 386. 


Face, Judge, delivered the opinion of the court. 


This is an action in the nature of a bill in equity to redeem 
certain property alleged to have been mortgaged by the re- 
spondent Verges to the appellant. The pleadings in the case 
present substantially but one issue for trial, and the only one 
to be considered here. 

The petition of the respondent sets out at length, that he 
and his wife, in the year 1857, executed a deed of mortgage 
conveying certain real estate therein described to the said 
Giboney, to secure the payment of a certain note described, 
and which was executed by respondent in favor of the appel- 
lant, said note being due and payable in one year thereafter; 
that in January, 1865, by his duly authorized agent he had 
tendered to Giboney a sum of monev more than sufficient to 
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pay off the whole amount of principal and interest then due 
upon the note; that Giboney refused to receive the money 
and enter satisfaction of the mortgage as he was requested 
to do, and thereupon Verges commenced his suit, bringing 
the amount of money into court, and praying that the mort. 
gage be discharged, and that he be restored to the unencum. 
bered title of the land, &ec. 

The answer contains simply a denial of the tender of the 
money, or any knowledge of the fact that Nicholas Albert 
(who was alleged to have made the tender) was the duly au. 
thorized agent, &c., and therefore all of the other facts and 
allegations contained in the petition are to be taken as con- 
fessed. This brings us directly to the consideration of the 
real question to be determined here, viz.: Can a contract 
for the payment of money, made prior to the passage of the 
act of Congress making Treasury notes a legal tender in the 
payment of debts, be affected by the provisions of that act? 
The principles involved in the settlement of this question 
have been so frequently discussed and settled by a majority 
of the State courts, including our own, that it is not deemed 
necessary to re-argue them at this time. 

It is sufficient to say that ithas been held with great unan- 
imity, that the act referred to was constitutional and bind- 
ing; that having provided for two different and distinct me- 
diums of payment, and clothed both with the attributes of a 
legal tender, the debtor might make his election between 
them, and the creditor is bound thereby, and this will apply 
to contracts made prior to as well as subsequent to the pas- 
sage of the act. The cases of Riddlesbarger v. McDaniel 
and Appel v. Woltmann, decided at the last March term of 
this court, are particularly referred to as showing the rea 
sons for the conclusions arrived at in those cases and which 
will apply with equal force in the present case. 

From these premises, it is manifest that the first instruc- 
tion given by the court at the instance of the appellant was 
erroneous. It is as follows: “ United States Treasury notes, / 
or greenbacks, are not a legal tender for the payment of debts 
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contracted prior to the act of Congress authorizing such 
issues.” 

Notwithstanding the law was thus improperly stated, yet 
the court, sitting as a jury, seems to have disregarded its 
own declaration and found according to the law. The facts 
were fully found by the court, and the decree properly ren- 
dered for the respondent. 


Judgment affirmed. The other judges concur. 
—_+20e>—_—_ 


DaNIEL STONER, Plaintiff in Error, v. James S. Evans e¢ als., 
Defendants in Error. 


Interest — Notes and Bills. — Although by the terms of a note the interest be 
payable annually, yet the interest will not be compounded unless the note 
express upon its face that the interest is to bear interest—R. C. 1855, p. 
891, § 5. When any instalment of interest is payable, an action lies for its 
recovery. 


Error to Iron Circuit Court. 


P. Pipkin, for plaintiff in error. 
John T. Bush, for defendants in error. 


No party to an action can recover interest upon interest, 
or compound interest, without showing an agreement of the 
other party to that effect; neither the statutes of Missouri 
nor the common law allow compound interest upon any other 
terms than the contract and consent of the parties. The stip- 
ulation in the note making the interest payable annually, can 
upon no rational view or construction amount to an agree- 
ment, that, in default of such annual payment, the accrued 
interest was to become principal and bear interest at the 
same rate as the principal, or any other rate. The words 
have no such natural effect, and our law never stretches the 
words of an agreement to favor or make construction giving 
compound interest. The law rather favors constructions 
against compounding interest. The appellant, then, invokes 
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the statutes in vain and without effect to sustain his claim: 
for interest upon interest on the amount in controversy, 

Nor does the common law afford any better foundation for 
appellant’s claim. By the common law, contracts for the 
prospective or future payment of compound interest were of 
no validity or avail. The common law did allow parties, af. 
ter the accumulation of interest, to agree that such interest 
was to bear interest, but went no farther in the toleration of 
contracts to compound interest; nor did that law, even after 
the accumulation of interest, allow such accrued interest 
to bear interest without a special agreement of the parties 
to that effect—Gunn v. Head, 21 Mo. 432; Van Bechotten 
v. Lawson, 6 Johns. Ch. 813; State of Conn. v. Jackson, 1 
Johns. Ch. 138; Chambers v. Goldwin, 5 Ves. 271. 

For constructions of agreements to-pay interest annually, 
see Henry v. Flagg, 18 Metc. 64; Hastings v. Wiswall, 8 
Mass. 455. 


Wacner, Judge, delivered the opinion of the court. 


Plaintiff sued the defendants on the following promissory 
note :—‘* Iron Mountain, November 4, 1857. Five years af- 
ter date, we, or either of us, promise to pay to the order of 
Pate Buford, five thousand five hundred dollars, for value 
received, with interest at the rate of ten per cent. per annum 
from date ; interest payable annually.—James S. Evans, Mil- 
ton P. Boyce, P. G. Long, David Evans.”” The note was as- 
signed by Buford to plaintiff. 

There was but one point presented in the court below, and 
it is the only point relied on here: that-as the interest was 
payable annually, if not promptly paid at the end of the year, 
it would stand like any other debt for money, and would 
legally draw interest at the rate of six per cent. The court 
refused to give the note this construction, and rendered 
judgment for the amount due on the note, with simple in- 
terest at the rate of ten percent. The plaintiff excepted, 
and brings the case here by writ of error. : 

We do not think that because the interest was payable an- 
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nually, it was therefore to be compounded and bear interest 
in the event of its not being paid when due. By the express 
terms of the agreement the interest was to be paid annually, 
and if not so paid the plaintiffs might have recovered it by 
action ; but there is no authority for saying that he could let 
it run, treat it as a separate and independent debt, and then 
recover interest on it without stipulation to that effect. The 
R. C. 1855, p. 891, § 6, provides that parties may, in any con- 
tract.in writing whereby any debt is secured to be paid, agree 
that if the interest on such debt is not punctually paid it 
shall become a part of the principal and thereafter bear in- 
terest. 

In this case there was no such agreement made by the par- 
ties or inserted in the contract ; and where there is no such 
special agreement ineorporated in the contract or stipulated 
between the parties, interest on interest cannot be alluwed. 

The judgment is affirmed. The other judges concur. 


 . e 


Toomas A. REED, Respondent, v. CHARLES SHEPPERD, Ap- 
pellant. 


Executions—Sheriff’s Sale—Purchaser.—The provisions of the statute relating 
to Executions, R. C. 1855, p. 747, secs. 49 & 50, were intended to provide 
a summary and speedy process for the collection of the amount due upon 
the execution and to protect the creditor against loss: if, therefore, land is 
sold the second time because the first purchaser refused to comply with his 
bid, and the proceeds of sale satisfy the execution, the sheriff cannot have 
judgment, upon motion, against the first purchaser. 


Appeal from Greene Circuit Court. 
J. S. Phelps and Krum, Decker § Krum, for appellant. 


A proper construction of the act relating to Executions, 
R. C. 1855, p. 747, secs. £9 & 50, under which this proceed- 
ing was instituted, will show that respondent has no claim 
whatever against appellant. The “Act to regulate execu- 
tions” is intended to secure the speedy collection of judg- 
ments for the benefit of the execution creditor, and not to 
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create a new cause of action in favor of the delinquent debt. 
or. The sheriff has this summary remedy on a re-sale mere. 
ly “if a loss shall be occasioned thereby.” 


Face, Judge, delivered the opinion of the court. 


This was a proceeding by motion, as authorized by secs, 
49 & 50 of the act concerning Executions, R. C. 1855. 

The first question that arises in the examination of this 
case is, whether upon the facts disclosed by the testimony 
there is any right of action in the officer. If this be determ. 
ined against him, it will supersede the necessity of looking 
into any other errors that may be complained of in the trial 
of the cause. . 

At the January term, 1865, of the Greene Circuit Court, 
the respondent, Thomas A. Reed, then sheriff of that county, 
presented his motion setting out substantially that in pursu- 
ance of a special writ of execution to him directed, and, 
after giving the notice required by law, he did at the Feb. 
ruary term, 1864, of said court, expose to public sale certain 
real estate in the writ mentioned, and that Charles Shepperd 
the appellant became the purchaser thereof at the price of 
$1,701; that the said purchaser failed and refused, after de- 
mand made upon him, to comply with the terms of the sale 
by paying the amount of his said bid; and that subsequently, 
and during the same term of the court, he re-sold the same 
property, only realizing thereupon the sum of $812,—and 
asking a judgment against the appellant for the difference 
between the two bids, amounting to the sum of $889. We 
think it is clear, that the intention of the statute is simply 
to provide a summary and speedy process for the collection 
of the amount due upon the execution, and to protect the 
creditor against any loss that he might sustain by reason of 
the failure or refusal of the purchaser at the first sale to pay 
the amount of his bid. It is a remedy, then, to be resorted 
to only for the benefit and protection of the creditor, and the 
conduct of the purchaser constitutes the only condition upon 
which the officer can thus proceed. 
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If this construction of the statute be correct, and we think 
there can be no room for doubt upon the subject, it follows 
that when the debt and costs are fully paid, the power of 
the officer ceases with the return of the execution. In this 
case the execution was returned fully satisfied ; and the cred- 
itor having sustained no loss, there is no right of action in 
the sheriff. For these reasons, the judgment of the Circuit 
Court must be reversed and the cause remanded. 


James BowLinc, Respondent, v. WaLTER McFaruanp, Ap- 
pellant. 


Practice — Pleading — Petition.—In determining the sufficiency of a petition, 
the averments therein can alone be considered ; exhibits filed constitute no 
part of the petition. A petition which does not show a cause of action by 
its averments, without reference to exhibits filed, is bad upon demurrer or 
on motion in arrest—Baker v. Berry, 37 Mo. 306; Curry v. Lackey, 35 
Mo. 892. The forms attached to the statute, R. C. 1855, have not the sanc- 
tion of legislative enactment. 


Appeal from Ralls Circuit Court. 


The petition was as follows: —“ Plaintiff states that on 
the eighth day of December, 1863, the defendant executed 
under his hand, as did also the plaintiff, an agreement of 
writing of that date, a true copy of which is herewith filed, 
the original not being in the power, possession or control 
of the plaintiff on account of its having been placed by 
the plaintiff and defendant in the possession of one Allen 
Hall for safe-keeping, and said Hall has left the State, 
and has placed the said agreement in the hands of Barton 
Green with instructions not to deliver the same to plaintiff 
or defendant, and said Green refuses to give said agreement 
to said plaintiff, but has furnished him the copy herewith 
filed, marked (A.); that the plaintiff was, from the said 8th 
day of December until the 15th day of December, 1864, at 
all times ready and willing, and is still willing and ready to 
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perform all the conditions and stipulations of said agreement 
on his part; that the defendant has not performed the con. 
ditions on his part, but has failed so to do in this, to-wit: 
Defendant did not, on or before the 15th day of December, 
1864 (nor at any other time) deliver to plaintiff at Hannibal 
(nor at any other place) one hundred head of good, strictly 
corn-fed hogs; nor did defendant deliver then and there any 
number of hogs whatever, as stipulated for in said agree- 
ment. Wherefore plaintiff asks damages,” &c., &c. 

Defendant’s demurrer to the petition was overruled, and 
after judgment he filed his motion in arrest. 


E. B. Ewing, for appellant. 


x 

The court erred in overruling the motion in arrest. The 
petition is manifestly defective—R. C. 1855, p. 1229, § 3; id. 
1235, § 29; Biddle v. Boyce, 13 Mo. 532; Brown v. Colie, 
1 E. D. Smith, 267. The terms and stipulations of the agree- 
ment are not stated, and the insertion of the contract itself 
in the petition could not dispense with allegations showing 
a cause of action arising upon the contract. If one or more 
essential averments may be dispensed with by setting out a 
copy of the instrument sued on in the petition, the pleader 
may omit all, and instead thereof insert a copy of such in- 
strument, and simply ask judgment. 


G. Porter, for respondent. 


The demurrer was rightly overruled and also the motion in 
arrest. The petition was only required, as the law stood un- 
der the Code of 1855, to state that the defendant executed 
the writing relied on ; that it was filed with the petition; and 
that plaintiff having complied with all of its provisions in- 
cumbent upon him, defendant broke the contract—stating 
wherein. This is done in this case in conformity with Form 
No. 9 of the Appendix to R. C. 1855, p. 1619. These forms, 
appellant assumes, are part of the law of pleading under the 
code; made so by being adopted by the legislative power of 
the State. This was held by this court in regard to the forms 
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adapted to the Code of 1849, and published therewith— 
Gramp v. Dunnivant, 23 Mo. 254; 19 Mo. 358, 368. 

The sufficiency of the averments of the petition according 
to the common law principles and forms of pleading, or their 
insufficiency, therefore, it is insisted, is immaterial. The 
filing of the writing sued on, under the code, was intended 
to dispense with the necessity of setting forth its substance. 


Hotes, Judge, delivered the opinion of the court. 


The cause of action was founded upon a written instru- 
ment, of which a copy was filed with the petition; but the 
petition did not state the terms and substance of the con- 
tract. It has been already decided that in determining the 
sufficiency of the petition, the averments contained in it can 
alone be considered; and that the instrument filed as an 
exhibit constitutes no part of the petition—Baker v. Berry, 
87 Mo. 806; Curry v. Lackey, 35 Mo. 392. The forms con- 
tained in the Practice Act of 1849 were a part of the stat- 
utes, but the forms recommended by the editor of the Re- 
vised Statutes of 1855 have not the sanction of legislative 
enactment. The petition was clearly bad on demurrer, or 
on motion in arrest of judgment. 

Reversed and remanded. The other judges concur. 





JoHN R. CALVERT, Respondent, v. HANNIBAL AND St. JOSEPH 
RalLRoaD Company, Appellant. 


Railroads— Negligence— Killing Stock.—In an action against a railroad compa- 
ny for negligence in killing stock, the plaintiff may prove actual negligence, 
or show the facts from which the law raises the interence of negligence— 
R. C. 1855, p. 649, § 5. See S. C. 34 Mo. 242; Brown v. Hann. & St. Jo. 
R.R. Co., 88 Mo. 309. 


Appeal from Shelby Circuit Court. 


James Carr, for appellant. 


I. This is an action for negligence, according to the rules 
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of the common law. The respondent is not entitled to re. 
cover unless he proves actual negligence, and this he has 
totally failed todo. The case made in the petition is entire. 
ly different from the case made by the proof and the instruc. 
tions. The pleadings show a common law liability ; but the 
case made by the instructions assumes a statutory liability, 
—Atwood’s Adm’r v. Fox, 30 Mo. 499; Beck v. Ferrara, 19 
Mo. 30; Link v. Vaughn, 17 Mo. 585; R. C. 1855, p. 649, 
§5; id. p. 487, § 52; Picott v. Vattier et al., 9 Pet. 415, 
Smith v. Hann. & St. Jo. R.R. Co. 87 Mo. 287. 

II. The respondent is not entitled to recover on statutory 
grounds, as he attempts todo by the first instruction, for the 
reason that the allegata and probata must correspond. He 
cannot allege one thing and prove another. 


J. F. Benjamin, for respondent. 


Wagener, Judge, delivered the opinion of the court. 


When this case was before this court on a former occa- 
sion, the judgment was reversed because the evidence ad- 
duced on the trial did not disclose actual negligence on the 
part of the appellant, nor that the injury was committed 
where the road was not enclosed by a lawful fence, or at the 
crossing of a public highway. After the cause was remand- 
ed, the petition was amended in accordance with the sug- 
gestion of the judge who delivered the opinion in this 
court, and two counts were embodied declaring on each sev- 
eral trespass. On the second trial in the Circuit Court be- 
fore a jury, it was clearly shown by the evidence that the 
injury occurred at a place which was not a crossing of a 
public highway, nor was it enclosed by a lawful fence. The 
jury, under the instructions of the court, found for the re- 
spondent, and the appellant appealed on the ground that the 
petition only showed a common law liability, and that no re- 
covery could be had without proof of actual negligence ; and 
that a party seeking to recover on statutory provisions, must 
declare specially on the statute. 
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It was said in the case of Brown v. Hann. & St. Jo. R.R. 
Co., 88 Mo. 809, that the “negligence may be established 
either by proof of the facts and circumstances attending the 
transaction, or by showing that the injury was done on a 
part of the road not enclosed by a lawful fence, or not in the 
crossing of a public highway—facts from which the law 
raises the inference of negligence”—R. C. 1855, p. 649, § 5. 
The same view was again reiterated and affirmed in this case 
—Calvert v. Hann. & St. Jo. R.R. Co., 34 Mo. 242. . 

With two direct decisions on the question, and where the 
judgment was only for the trifling sum of thirty-five dollars, 
the party must be absolutely in love with litigation in per- 
sisting in again bringing the case here. 

The judgment is affirmed with ten per cent. damages. 

The other judges concur. 


Jerome B. Dover, Respondent, v. THomas J. KENNERLY ef 
al., Appellants. 


1. Mortgages—Auction Sales—Deeds of Trust.—Where property offered for sale 
at auction by a trustee in a deed of trust is knocked down to the highest 
bidder, the sale may be enforced in equity in a suit for a specific perform- 
ance, or the bidder may be held liable at law for the damages sustained. 


2. Mortgage — Trustee’s Sale. — When the purchaser to whom the property is 
struck off at a trustee’s sale at auction fails to complete his purchase, the 
property must be re-advertised for sale—Barnard v. Duncan, ante 170. 


Appeal from Jefferson Circuit Court. 


Abner Green and Cline & Jamison, for appellants. 


I. The re-sale of the property by the trustee, upon the 
failure of O’Fallon to pay the amount of his bid at the first 
sale, was in conformity with the power vested in trustee, 
and with the universal practice where a power of sale is giv- 
en either by a grantor to a trustee or mortgagee, or by a 
court to any of its officers—Stewart v. Garvin, 33 Mo. 105; 
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Vannerson v. Cord, 18. & M. Ch. 345-6 ; Bicknell v, Byrnes, 
23 How. Pr. 486; Lacey v. Giboney, 36 Mo. 320. 

II. The agreement made by the Kennerlys with the trus. 
tee, that they would wait a few days for the amount bid by 
O’Fallon, was simply permission to the trustee, and being 
without consideration did not divest the trustee or the Kep- 
nerlys of any right as against O’Fallon, nor could the trans. 
action create an assumption of the bid of O’Fallon as a lia. 
bility to themselves personally. In fact and in law, the 
trustee Burgess stood in a relationship which constituted 
him the special agent of neither of the parties to the suit, 
but having duties to perform for both; it being his duty to 
sell the land, in case of a default of payment in any of the 
notes, to pay the amount due on the notes to the parties hold- 
ing them, and to deliver the surplus, if any, to the grantor 
in the deed of trust. Hence no statement made to the trus- 
tee by the Kennerlys of a merely permissive character could 
derogate from the rights of the Kennerlys as against said 
property. 

III. But even allowing the assumption to be correct, that 
the Kennerlys did assume the amount bid by O'Fallon asa 
personal indebtedness to themselves, then it must also be 
assumed that the first sale was a valid one, out of which 
alone such indebtedness could have sprung ; and the plain- 
tiffs have no ground for a revesting of the title in them, but 
simply an action at law in the name of the trustee against 
the Kennerlys for the surplus after satisfying the notes in 
their hands. 

IV. The petition in this case—setting aside the allega- 
tions of fraud, of which there is no proof whatsoever, and no 
finding by the court—shows no ground for the relief asked 
for; and the ground upon which relief is granted by the 
court below is not named in the petition. 

V. Even had it been proved, as it was not, that the notes 
for payment of which the property was sold were delivered 
to the defendants as collateral security for antecedent debts, 
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yet if they were passed to the defendants before maturity 
without any notice of equities in favor of the plaintiff (even 
had such existed), then they are holders for a valuable con- 
sideration, and are unaffected by any equities between the 
original parties—Grant v. Kidwell, 80 Mo. 455; 3 Cush. 
168; 16 Pet. 16-22; 20 How. 370; 14 Cal. 98. 

VI. If the plaintiff has been injured by the failure of 
Q’Fallon to take the property at the first sale at the price 
bid, his remedy is against O'Fallon to recover from him the 
amount of his bid in excess of what the property sold for at 
the last sale.—Gardner v. Armstrong, 31 Mo. 535. 

VII. All the parties immediately interested in this suit 
were not before the court, viz., the holders of the unpaid 
notes, and hence the court could not proceed to make a de- 
cree unless all the parties were properly before the court, or 
some reason shown why they could not be. And this want 
of parties affords good ground for reversal ; and especially 
should the trustee in whom was vested the legal trust under 
the deed of trust have been made a party—2 Sto. Eq. Jur. 
§ 1526; Sto. Eq. Pl. §§ 72, 75, TT. 


J. A. Beal, for respondent. 


I. The agreements, between O’Fallon and Kennerly, for 
0’Fallon to refrain from bidding at the sale, renders the sale 
null and void and fraudulent—1 Sto. Eq. §§ 293, 322. 

II. Collusion or contrivance to enable the purchaser at a 
judicial sale to obtain land at less than its real value, is cause 
for setting the sale aside—Neal v. Stone, 20 Mo. 294; Stew- 
art v. Nelson, 25 Mo. 309. 

III. So when it was agreed at an auction sale in partition 
that one party should desist from bidding, and that the other 
should purchase the land and divide it, the sale was set aside 
—Worten v. Hinkle, 20 Mo. 290; Hook v. Turner, 22 Mo. 
333. 

IV. If all the acts of a cestui que trust show a fraud on the 
debtor, the deed will be set aside—Stine v. Wilkerson, 10 
Mo. 75; 85 Mo. 90. 
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V. The deed under the second sale cannot stand in con. 
sequence of the combinations between Kennerly and 0’Ra}. 
lon for O’Fallon to refrain from bidding at the sale. Nop 
can the first sale to O’Fallon be in the way of recovery in 
this suit, for the reason that O’Fallon refused to accept a 
deed under the sale, and disclaims any right under that sale, 
And as he does not set up a claim to the land under any cir. 
cumstances, the only question for this court to make jg 
whether the sale by the trustee on the 9th of May to defend. 
ants was a proper sale, and conducted without any fraud or 
combinations. We think that the fact of the defendants 
agreeing with O’Fallon to wait on him and give him time for 
payment of the amount bid at the first sale, makes it an in- 
dividual indebtedness of O'Fallon to Kennerly, and that the 
power of the trustee to sell again was exhausted. 

The entry of defendants on the land under the second sale 
gives them no title; besides, they had received at the date 
of the trial rents enough to pay all the indebtedness due 
Kennerly and O’Fallon, except about ninety dollars; and 
since then they have remained in possession of the farm for 
one year, which is proven to be worth one hundred and fifty 
dollars per year: so at the present time the indebtedness of 
Dover is overpaid. 

The title under which defendants entered into the farm 
being fraudulent, null and void, they must account to plain- 
tiff for the rents which overpay them. 


Homes, Judge, delivered the opinion of the court. 


This was a petition in equity by the grantor in a deed of 
trust on real estate made to secure the payment of six nego- 
tiable promissory notes, and it was brought against the de- 
fendants Kennerly & Co., holders of two of the notes and 
purchasers at a sale under a deed of trust, praying to have 
the trustee’s deed to them set aside and annulled for the 
reason that one sale had already been made under a previ- 
ous notice, and on the gronnd of fraud in making a second 
sale. The notes were drawn payable to John O'Fallon, Iti, 
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ti and two of them had been paid, two of them assigned by 
him to the firm of Kennerly & Co., and the other two to 


I other persons not named ;.and O’Fallon was also made a 
. party defendant. 

It appears that when the notes held by the Kennerlys be- 
, came due, they caused the property to be advertised forsale 
i under the deed of trust, on the filteenth day of March, 1861; 
: that at the sale the plaintiff was present and bid the sum of 
is 


$1,402, having previously made arrangements to get the 





, money from other persons to pay.the amount of his bid, but 
7 that John O’Fallon, Jr., bid one dollar more, and the prop- 
7 erty was struck off to him; that O’Fallon failed to pay his 
: bid, not having the money ready, but thought he could make 
. the payment on the next Thursday; that the Kennerlys, on 
' being informed of this by the trustee, consented to wait; that 

some ten days afterwards, the money not having been paid, 
' the trustee tendered a deed to O’Fallon and demanded pay- 
: ment of his bid, which he refused ; and thereupon the Ken- 
(A nerlys directed another sale to be made upon a new notice, 
, and the property was again advertised and sold on the sixth 
J day of May following, after due publication of notice, when 
the Kennerlys became the purchasers for the sum of $530, 
. and a deed was made to them by the trustee, conveying the 
‘ land sold. 


The petition alleges that there was a fraudulent combina- 
tion between O’Fallon and the Kennerlys to prevent the 
plaintiff from becoming the purchaser, to deter others from 
bidding, and to enable the defendants to obtain the land at 
f a reduced price, and that there was a secret agreement be- 
tween them, whereby the Kennerlys were to become the pur- 
chasers for the benefit of 0” Fallon, on being paid the amount 
of their debt. It was also alleged that a payment had been 
made in goods from a store to O’Fallon before the assign- 
ment of the notes to the Kennerlys, of which they had no- 
tice, and which had never been credited on the notes; and 
d _ some other circumstances were charged as amounting to 
fraudulent conduct on the part of the defendants. 
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The defendants answered, denying any fraud, secret agree- 
ment, or fraudulent combination, or notice of any payment 
on the notes prior to the assignment; and they deny that 
any previous sale was actually made. 

The proofs failed to show any actual fraud on the part of 
the defendants. There was no evidence whatever of any 
secret agreement or fraudulent combination between them 
prior to the actual sale, whereby any person was restrained 
or prevented from bidding. It was proved that after the 
second sale had taken place and the Kennerlys had become 
the purchasers, they agreed with the defendant 0’Fallon that 
they would convey the land to him on being paid the amount 
of their debt; but this was never dene. Nor did the evi- 
dence show any payment on the notes of which the endors- 
ees had notice before the assignment of the notes to them. 

The court below rendered a judgment for the plaintiff, 
finding that upon an account taken of the rents and profits 
of the land sold while in the possession of the purchasers, 
and deducting the same from the amount due them on 
the notes which they -held, there was a balance due them 
of $94.36; and that the holders of the other two notes, as 
well as the amounts due thereon, were unknown to the 
court: and ordering, first, that the trustee’s deed be and is 
hereby set aside and annulled; second, that the plaintiff de- 
posit with the clerk of the court, on or before the first day 
of the next term of the court, the said sum of $94.36 in sat- 
isfaction of the balance due the Kennerlys; and, third, that 
if the plaintiff failed to pay the other notes to the holders 
thereof, on presentation, before the first day of the next 
term, “then this bill is to be dismissed.” 

We do not see any ground or principle on which such a 
decree as this can be sustained. 

It is contended for the appellants that the debt of Ken- 
nerly & Co., in consequence of the consent given by them 
that the trustee might wait until the next Thursday for the 
payment by O’Fallon of the amount of his bid, became there- 
by the individual indebtedness of O’Fallon, and therefore 
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that they had no right to direct a re-sale of the property. 
There was no proof of any agreement beyond this in effect. 
Doubtless the bidder was bound by his bid. His contract 
might have been enforced against him in a court of equity, 
if the trustee had chosen to hold him to his bargain ; or he 
might have been held liable at law for damages on a breach 
of the contract—Gardner v. Armstrong, 81 Mo. 535. But 
the trustee, in effect, elected to-waive the bid; and on a re- 
fusal to accept a deed and pay the money, to declare it no 
sale. He might have rejected the bid on the spot unless 
paid at once, and then proceeded with the sale; or he might 
have struck off the property to the next highest bidder. He 
suffered the time to pass by, and there was simply no sale. 
There being no sale at that time, it was proper for the trus- 
tee to advertise the property again for sale on another day— 
Barnard v. Duncan, 38 Mo. 170. 

The proceedings upon the re-sale appear to have been reg- 
ular, and upon full notice. Nothing amounting to fraud, or 
a fraudulent agreement or combination, or any unfairness, 
is established by the evidence. The time may have been un- 
propitious, or the condition of the plaintiff unfortunate, and 
the property may have been sold for less than its value; but 
neither this nor the inability of the plaintiff to save himself, 
nor his neglect to attend the sale, can constitute a ground 
for the relief which he asks, in the absence of any satisfac- 
tory proof that the beneficiaries officiously or unfairly inter- 
meddled with the duties of the trustee, or did anything to 
prevent other persons from bidding at the sale, or took any 
unfair advantage for the purpose of getting the property at 
a price below its value. 

In Wooten v. Hinkle, 20 Mo. 290, and Neal v. Stone, 20 
Mo. 294, which were cases of sales by the sheriff in partition, 
there was some evidence of an express agreement and a com- 
bination to prevent other persons from bidding, or of such 
management and contrivance on the part of those who were 
toreap the advantage of the sale as to prevent the attend- 
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ance of bidders, and hinder the bidding of those who were 
present. It may be conceded that, in the view of a court of 
equity, sales of this kind are to be put on the same footing ag 
judicial sales, as it was intimated in Stine v. Wilkinson, 10 
Mo. 94; but we have not found in this case any substantial 
grounds on which this court can undertake to set aside and 
annul this sale and deed. We think the judgment that was 
rendered below was not warranted by the facts of the case, 
and that it was entirely erroneous. 

Judgment reversed and the cause remanded. The other 
judges concur. 


James A. FRANKLIN, Respondent, v. CALVIN VANCE anp J. 
L. Huppuestong, Appellants. 

Jurisdiction—Probate and Common Pleas Court of Greene County.—The Probate 

and Common Pleas Court of Greene county has concurrent jurisdiction 


with justices of the peace and Circuit Courts only in actions on contracts ; 
it has no jurisdiction in actions on torts. 


Appeal from Probate and Common Pleas of Greene Co. 


Krum, Decker & Krum with Phelps, for appellants. 


I. “The Probate and Common Pleas Court of Greene 
county” is a court of limited jurisdiction (Local Acts 1855, 
p. 57), and therefore can exercise no jurisdiction except that 
which is delegated. The language of the act is ** concurrent 
jurisdiction with justices of the peace upon all actions upon 
note or account for the recovery of money, as now provided 
by law for Circuit Courts ; and concurrent jurisdiction with 
the Circuit Court, when the amount claimed does not exceed: 
one thousand dollars exclusive of interest.”” This act does 
not confer jurisdiction in actions of tort except when taken 
from justices of the peace. This suit is for a trespass, and 
therefore the Probate and Common Pleas Court had not 
jurisdiction. The plaintiff cannot waive the tort and sue 
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for value as at common law——Adams v. Mortland, 33. Mo. 
578. 

II. Consent cannot give jurisdiction—Stone v. Corbett, 20 
Mo. 353; Fillet v. Engler, 8 Cal. 76. 


Face, Judge, delivered the opinion of the court. 


We shall pass over all of the errors relied upon for the 
reversal of this case except the-one in relation to the juris- 
diction of the court. This involves the construction of the: 
statutes creating the ‘ Probate and Common Pleas Court” 
for the county of Greene, and settles this case conclusively. 

After defining the probate jurisdiction of the court, the 
following language, as it occurs in the act referred to (Pri- 
vate and Local Acts Adj. Sess. 1855, sec. 4), determines its 
jurisdiction in all other cases except in appeals from justices 
of the peace, viz.: ‘‘ concurrent jurisdiction with justices of 
the peace upon all actions upon note or account for the re- 
covery of money, as now provided by law for Circuit Courts ; 
~ and concurrent jurisdiction with the Circuit Court, when the 
amount claimed does not exceed one thousand dollars exclu- 
sive of interest.” 

This was an action instituted in that court for the wrong- 
ful taking of a mare alleged to be worth the sum of one 
hundred dollars, and asking judgment for damages to that 
amount. There was a.verdict and judgment for the respond- 
ent for the amount of damages claimed, an unsuccessful mo- 
tion for a new trial, and the case brought here by appeal. 

This jurisdiction of the court in which this case was tried 
is most clearly limited by the terms of the act creating it. 
The latter part of the sentence, as quoted from sec. 4 of the 
act referred to, shows conclusively that actions in form ez 
contractu were only intended to be embraced. This being 
an action of trespass, is beyond the jurisdiction of the court. 

The judgment of the court below is reversed and the cause 
remanded. The other judges concur. 
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Euiza E. Smarr, Appellant, v. Peter ScHNITTER aND Wy, 
LIAM STEVENS, Respondents. , 


Securities—Discharge—Note.—A contract between the holder of a note and the 
principal debtor, whereby the time of payment is extended, operates as g 
release of the surety whenever it can be shown that the contract is founded 
upon a good and valid consideration. A deed of trust upon land given by 
the principal debtor in a note after its maturity, providing that no sale of 
the land should be made to enforce the security until the expiration of 
eighteen months from the date of the deed, operates as a contract to extend 
the time of payment. 


Appeal from Hannibal Court of Common Pleas. 


Plaintiff sued defendants upon a note executed by Schnit. 
ter, Stevens, and one McMaster, the two latter being securi- 
ties, dated July 12, 1856, and payable in twelve months, 
Schnitter made default, Stevens pleaded a discharge by an 
extension of time of payment, &c. At the trial testimony 
was given to prove an agreement, to extend the time of pay- 
ment, made between plaintiff and Schnitter without the con- 
sent or knowledge of Stevens. The deed of trust given by 
Schnitter was also given in evidence; its terms are suff- 
ciently stated in the opinion. 

The plaintiff prayed the following instructions: 

1. Unless the jury believe from the deed read in evidence 
that an extension of time was given to Peter Schnitter on 
said note, and they further find from the evidence that said 
Schnitter was the principal in said note and defendant mere- 
ly security in said note, they will find for plaintiff. 

2. The jury are instructed that the contract between the 
plaintiff and Peter Schnitter being reduced to writing in the 
deed of trust, they will look to,said deed of trust alone for 
the evidence of the contract between said parties; and any 
conversations or propositions prior to the execution of said 
deed of trust are not to be regarded by the jury in making 
their verdict. . 

3. If the jury believe from the evidence that the plaintiff 
took a deed of trust from Peter Schnitter to secure the note 
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sued on, after said note was given and fell due, without the 
knowledge or consent of the defendant Stevens; and they 
further believe from the evidence that said Schnitter was the 
principal and said Stevens was the security in said note, they 
will find for the plaintiff, unless they further believe from 
the evidence that by taking said deed of trust the plaintiff 
changed, altered or modified the original contract, and there- 
by the plaintiff deprived himself of her right to sue on the 
note in controversy. 

4, The jury are instructed that the taking of the deed of 
trust in evidence from said Schnitter to J. L. Robards is only 
an additional security, and there is no extension of time 
therein given to said Schnitter. 

5. That though the jury find that after the maturity of 
said note the said principal Schnitter gave the pluintiff a 
deed of trust on real estate merely as collateral security, the 
proceeds of which real estate were to be applied in satistac- 
tion of said note, such an arrangement so made dves not dis- 
charge the security Stevens, nor affect his liability on the 
said note. 

6. That the deed of trust by its terms did not give any 
further credit to said Schnitter on said note, nor did it ex- 
tinguish or suspend the right of Mrs. Smarr, the plaintiff, to 
sue said principal ; nor did it operate to release said Stevens, 
his security. 

All which the court refused. 


The defendant then asked the court to instruct the jury 
as follows: 


1. It the jury find from the evidence in this cause that the 
note sued on and read in evidence was executed by Peter 
Schnitter as the principal and William Stevens as the secu- 
rity for said Schnitter, and that Eliza E. Smarr, the payee in 
said note, and the holder of it, after the execution of said 
note, without the consent of said security William Stevens, 
and for the consideration of obtaining from said Schnitter 
additional security for said amount of said note, did agree 
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with the said Schnitter in consideration that he would exe. 
cute to her, as additional security for said debt, a deed of 
trust on land; and that said Schnitter did execute said deed 
of trust and delivered the same to said Smarr, and said 
Smarr agreed to give and did give the said Schnitter eighteen 
months’ longer time in which to pay said debt, then the ver- 
dict should be for defendant. 


The court gave the instruction, to which the plaintiff ex. 
cepted. There was a verdict for the defendant. 


Dryden and Lindley, for appellant. 


The legal effect and operation of a deed put in evidence is 
a question for the court and not for the jury. It cannot fair- 
ly be pretended that the deed from Schnitter to Robards 
had the legal effect of giving Schnitter time for the payment 
of the note sued on, or of suspending the plaintiff’s right to 
sue and recover thereon; and it was the duty of the Common 
Pleas, when asked by the plaintiff (as it was in the sixth in- 
struction, refused), to tell the jury that said deed did not 
by its terms give time or suspend the right of action. The 
plaintiff had the right to the opinion of the court on this ques. 
tion, and its direction upon the point was essential to a legal 
and just determination of the issue by the jury. The jury 
left uninstructed on the point, taking up the deed and find- 
ing it recited in the condition of it, that if the grantor should 
within a future time limited pay the debt thereby secured, 
the deed should be void, would almost certainly say, this is 
an agreement to postpone the payment of the debt, when in 
law the recital has no such effect; that it does not postpone 
the remedy by action on the note, but prescribes the time 
for the special remedy by sale of the trust property. 

The parol evidence in the case was conflicting—prepond- 
erating, as we think, largely for the plaintiff; and the jury 
being left to make such use of the deed as they thought fit 
in making up their finding, the defendants were suffered to 
get an improper advantage. 
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E. B. Ewing, for respondents. 


The evidence shows a valid agreement between the payee 
and the principal (Schnitter) to give further time; and the 
new security taken (deed of trust) in express terms post- 
pones the remedy. This discharges Stevens, the surety— 
Globe Ins. Co. v. Corwin, 31 Mo. 223; 27 Mo. 505; Bank 
of Utica v. Ives, 17 Wend. 503; Edw. Prom. N. 533-6. 


FaaG, Judge, delivered the opinion of the court. 


The bill of exceptions shows that several points were raised 
upon the trial of this cause in the court below, but the one 
which seems to be relied upon chiefly in the brief of the 
counsel for the appellant is the fact that the court erred both 
in the giving and refusing of instructions. To understand 
the force of what is urged as the ground for reversing the 
judgment in this case, it is only necessary to state in general 
terms the matter in controversy between the parties to the 
suit. 

It was an action upon a promissory note executed by the 
respondents together with one McMaster. There was judg- 
ment by default against Schnitter, no appearance being en- 
tered for him; but his co-defendant Stevens filed his answer 
admitting the execution of the note, but setting up as mat- 
ter of defence that in the transaction he only sustained the 
relation of surety to Schnitter; that the appellant, without 
his knowledge or consent, had made a valid agreement with 
his co-defendant by which the time of payment of the note 
sued upon was extended, and as a consideration therefor a 
deed of trust upon certain real estate was executed by 
Schnitter and wife, and accepted by the appellant. As pre- 
liminary to the consideration of the principal question in- 
volved, it is sufficient to remark in general terms, that a 
contract between the holder and principal of a note, whereby 
the time of payment is extended, operates as a release of the 
surety whenever it can be shown that such a contract is 
based upon a good and valid consideration. This point is 
so well settled now that it need not be supported by argu- 
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ment nor hy the citation of authorities. Now it is contended 
here that this question was not fairly presented to the jury, 
The appellant claims that the legal effect and operation of 
the deed ought to have been declared by. the court, and that 
the sixth instruction, which was refused, would have placed 
that matter properly before the jury. It reads as follows: 
“6. That the deed of trust by its terms did not give any fur. 
ther credit to said Schnitter in said note, nor did it extin. 
guish or suspend the right of Mrs. Smarr, the plaintiff, to sue 
said principal ; nor did it operate to release said Stevens, his 
security.” There can scarcely be any question alter looking 
at the deed itself, and the evidence in the cause, about the 
impropriety of giving such an instruction. It gave an im- 
proper construction to the deed, and thereupon declared 
that the right of plaintiff to sue the principal was neither 
extinguished nor suspended, and that the security was not 
released. | ; 

It is shown by the evidence that the deed mentioned in 
this instruction was given by Schnitter and wife to the ap- 
pellant on the 30th day of August, 1862, to secure the pay- 
ment of the promissory note referred to, bearing date July 
12, 1856, and payable twelve months after date ;—that the 
parties last named, together with Robards the trustee, were 
the only persons privy to the transaction; that the deed con- 
tained a covenant between the parties thereto, that it should 
not “in any way conflict with a judgment sought to be had on 
said note in the Hannibal Probate Court against the estate 
of J.K. K. McMaster, except that no sale shall be forced on 
said estate and judgment until after the expiration of eight 
een months from the date of this deed.” It was further 
stipulated in the deed, that if the parties to the note should 
within the time limited in the deed,i. e. within the eighteen 
months, pay off the whole amount of the debt, it was to be 
null and void; otherwise to remain in full force. It is very 
clear that this was an extension of the time of payment, and 
although it was not so stated in direct terms in the instruc- 
tion given at the instance of the respondent Stevens, yet that 
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seems to have been assumed as the correct interpretation of 
the deed, and the law was correctly declared. 

The other judges concurring, the judgment of the court 
below will be affirmed. 


Hore Muruat Insurance Co., Plaintiff in Error, v. WILLIAM 
Fiynn, Defendant in Error. 


Constitution— Retrospective Laws.—The Constitution forbids the passage of any 
law ex post facto, or impairing the obligation of contracts, or retrospective 
jn its operation. A statute which takes away any vested right acquired 
under existing laws, or creates a new obligation, or imposes a new duty, or 
attaches a new disability, in respect to transactions already past, is retro- 
spective. A statute, amendatory of the charter of an insurance company, 
which declares that the certificate, signed by the president and secretary 
of the company and attested by the corporate seal, that the party named 
therein is indebted to the company in the sum stated, shall be conclusive 
evidence of the facts therein stated, is,as to all causes of action originating 
prior to the statute, retrospective in its operation and void. 


Error to St. Charles Circuit Court. 
John C. Orrick, for plaintiff in error. 


Waaner, Judge, delivered the opinion of the court. 


The plaintiff in error on the 21st day of September, 1860, 
issued and delivered to the defendant in error a policy of in- 
surance for two thousand dollars on his house and furniture 
in Audrain county, Missouri, for the period of six years. 
Under a provision of the policy, the plaintiff in error cancel- 
led the same on the —— day of , 1863, and demanded 
payment of the premium which was claimed to be due up to 
that date. On the 26th dav of January, 1864, an act was 
passed by the General Assembly of the State of Missouri by 
way of amendment to the charter of plaintiff in error, which 
act, among other things, provided as follows: 

“Sec. 22. Whenever it shall become necessary to bring 
suit agaiust any party for any assessment or other indebted- 
ness now due or hereafter due to the company, the said 
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company shall not be compelled to produce its books or pa. 
pers in any court or tribunal in which said suit, action op 
other proceedings may be pending or tried, and a certificate 
signed by the president or vice-president and secretary of 
said company, with its corporate seal affixed, stating that 
the party is indebted to the company for the amount named 
in said certificate, shall in all such suits, actions or proceed. 
ings be conclusive evidence of the facts therein stated.” 
Laws of Mo. Adj. Sess. 1863, p. 352, § 22. 

In May, 1864, plaintiff sued defendant before a justice of 
the peace in St. Charles county for $25, the amount claimed 
to be due when the policy was cancelled, and judgment was 
given in its favor. Defendant appealed to the Circuit Court, 
and on the trial there plaintiff introduced the tertificate of 
indebtedness signed by the president and secretary, with the 
corporate seal affixed, as evidence of defendant’s indebted- 
ness, which was excluded by the court. No other evidence 
was offered by either party, and the court found for the de- 
fendant and rendered judgment in his behalf. 

The sole question presented by the record is, had the Leg- 
islature the constitutional power to declare that the certificate 
should be conclusive evidence of the fact of indebtedness. 

The Constitution of the State says, that ‘no ex post faclo 
law, nor law imparing the obligation of contracts, or retro- 
spective in its operation, can be passed.” 

A statute which takes away or impairs any vested right 
acquired under existing laws, or creates a new obligation, or 
imposes a new duty, or attaches a new disability in respect 
to transactions or considerations already past, is to be deemed 
retrospective or retroactive—Sedg. Stat. & Const. Law, 188. 

The right of the Legislature to change the remedy and 
prescribe rules of evidence, if its enactment does not create 
a new obligation or attach a new disability retrospectively, 
is conceded; but it is not within the constitutional com- 
petency of the Legislature to annul by statute any legal 
ground on which a previous action is founded, or to create 
a new bar by which such action may be defeated. 
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No new ground for the support of an existing action ought 
to be created by legislative enactment, nor any legal bar 
which goes to deprive a party of his defence. The 22d sec- 
tion of the amendatory charter makes the certificate conclu- 
sive evidence of indebtedness, and deprives the defendant of 
any defence which he might have, however just or legal. 
When the contract was entered into and the action accrued 
he had the undoubted right by the law of the land to appear 
and defend himself, and defeat the plaintiff’s right of action 
by competent proof; this act denies him that privilege, and 
attaches to him a new disability. 

If the evidence is conclusive, it admits of no countervailing 
testimony which would constitute a defence, and the appear- 
ence of the defendant in court when his hands are tied and 
his lips sealed by act of the law, would be at best a solemn 
mockery. . 

Under the law as it existed when defendant’s liability was 
incurred, he had the right to make any defence consistent 
with the rules of law. The act in question virtually debars 
him from the exercise of that right. Had the act merely 
provided that the certificate should be evidence or prima facie 
evidence of the facts stated in it, it would have been unobjec- 
tionable and within the scope of the legislative power; but 
when it proceeds to give it a conclusive character, it divests 
the defendant of an antecedent right, and attaches to him a 
new bar and disability. 

The judgment must therefore be affirmed. The other 
judges concur. 


———+2 @ @+___ 


WituiaM Leary, Respondent, v. HANNIBAL AND St. JOSEPH 
RatLroaD Company e¢ al., Appellants. 


Constitution—Eminent Domain—Action—Trespass.—Lindell’s Adm’r v. Han 
& St. Jo. R.R. Co., 86 Mo. 543, P. 1, affirmed. 


Appeal frum Marion Circuit Court. 


Carr, for appellants. 
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Dryden & Lindley, for respondent. 


Face, Judge, delivered the opinion of the court. 


It is not proposed to enter into the consideration of all the 
errors assigned in this case. The principal points raiseq 
have been heretofore decided by this court, and may be brief. 
ly disposed of by reference to those cases. 

This suit was instituted under the act entitled “An act to 
prevent certain trespasses,’ R. C. 1855. The appellants 
were charged with quarrying and carrying away from the 
land of respondent, wrongfully and without leave, a large 
quantity of stones of the value of $500, and in like manner 
with cutting and carrying away a certain number of trees of 
the value of $30, and asking for treble damages under the 
statute. There was atrial and verdict for the respondent, 
and the case comes here by appeal. 

The appellants were contractors for the building of the 
Hannibal and St. Joseph railroad, and the materials alleged 
to have been so taken were used in the construction of 
bridges and other portions of the said road. In the case of 
Lindell’s Adm’r v. Hann. & St. Jo. R.R. Co., 86 Mo. 548, it 
was held that the acts charged in the petition did not con- 
stitute a trespass, and for which the parties might have been 
proceeded against by the common law action: they were 
held to be fully justified and protected by the act of Februa- 
ry 23, 1853, amendatory of an act to incorporate the Hanni- 
bal and St. Joseph Railroad Company—R. R. Laws, 15. It 
was likewise held in the same case, that, the act referred to 
having “ provided a specific mode of proceeding by which 
the damages should be ascertained,” the party injured had 
no other remedy, and must pursue the course pointed out in 
that act. Clark’s Adm’x v. Hann. & St. R.R. Co., 36 Mo. 
292, is also referred to. 

This case being in all essential particulars similar to the 
one cited, must for the reasons there given be reversed and 
remanded. The other judges concur. 
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Pap C. SuBLeTT, Plaintiff in Error, v. Joun F. NELson, 
Apm’R, Defendant in Error. 


1. Administration — Demands.— The strict legal rules of pleading are not 
applicable to proceedings in allowing demands in the county courts, and the 
decisions should be so rendered as to subserve the ends ot justice, accord- 
ing to the evidence, without regard to technical precision in pleading. (R. 
C. 1855, p. 155, § 18. 

9, Justices? Cour !ts—Judyments— Limitattons.—Judgments rendered in a just- 
jce’s court are not barred by the statute of limitations. (R. C. 1855, p. 1053, 
§ 16; Humphreys v. Lundy, 387 Mo. 820.) 


Error to Marion Circuit Court. 


Dryden & Lindley with H. S. Lipscomb, for plaintiff in 
error. 

I. County courts are required to hear and determine de- 
mands against decedents’ estates in asummary way, without 
the form of pleadings (§ 18, p. 155, R. C. 1855) ; and the 
Circuit Court, in the trial of such cases on appeal, is gov- 
erned by the same rules of evidence and procedure as those 
governing the County Court. In such cases the decision, as 
well in the one court as the other, is upon the case made by 
the evidence, and not upon that made by the complaint. 

II. Actions founded on judgments rendered in this State 
are not barred by the provisions of the statute of limitations 
of 1855—Manning v. Hogan, 26 Mo. 574. 


Wacner, Judge, delivered the opinion of the court. 


This was a proceeding originally commenced in the Ma- 
rion County Court to have a demand allowed and classed 
against the estate of the defei.dant intestate. The demand 
was founded on a judgment rendered before a justice of the 
peace in favor of the plaintiff and one C. R. Magee, who were 
co-partners at the time the judgment was obtained ; but, 
before the presentation of the demand for allowance and 
classification in the County Court, Magee sold, transferred 
and assigned his share in the judgment to the plaintifl, who 
was the sole and exclusive owner thereof. The complaint 
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filed in the County Court charged the estate to amount of 
judgment rendered before the justice of the peace in favor of 
plaintiff. The judgment was rendered more than ten yearg 
but less than twenty before it was presented to the court for 
allowance. Tho County Court gave judgment for the de. 
fendant on the ground that the demand was barred by the 
statute of limitations. On an appeal being taken, the Cir. 
cuit Court gave two instructions for the defendant and then 
found in his behalf. These instructions constitute the error 
complained of, and are in substance— 


1. That admitting that plaintiff and Magee had a judg. 
ment, and that Magee assigned his interest therein to plain- 
tiff, it would not be evidence sufficient to support the allega. 
tion of the plaintiff of a judgment in his favor alone against 
the defendant’s intestate. 

2. That more than ten years having elapsed from the date 
of the rendition of the judgment before the suit was insti- 
tuted in the County Court, the same was barred by the stat- 
ute of limitations. 

The strict legal rules of pleading have never been applied 
to proceedings in county courts. The law provides that 
county courts shall hear and determine in all demands in a 
summary way, without the form of pleading—R. C. 1855, § 
18, p. 155; and the same rules of procedure must govern in 
the trial in the Circuit Court when the cause comes up on 
appeal from the inferior tribunal. The practice in the Coun- 
ty Court is purposely so framed that parties can attend to 
their own'business in ordinary matters, and the decisions 
should be so rendered as to subserve the ends of justice ac- 
cording to the evidence, without regard to technical precis- 
ion in pleading. The law has pointed out and adopted a 
summary mode of proceeding for the convenience of the peo- 
ple, and to apply the doctrine of variance with the strictness 
here contended for would make it a snare to entrap the 
unwary. 

The second point regarding the statute of limitations may 
be easily disposed of. This court decided that under the 
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Revised Code of 1845 no lapse of time short of twenty years 
from the time of the rendition of a judgment would bar a 
right of action on such judgment—Manning v. Hogan, 26 
Mo. 570. And after mature deliberation, and upon a full 
riew of the subject, we have held that judgments rendered 
in a justice’s court are not barred by the statute of 1855— 
R. C. 1855, p. 1053, § 16 ; Humphreys v. Lundy, 87 Mo. 820. 

The judgment is reversed and the cause remanded. The 
other judges concur. 


——_+0860+———- 


SpaTe TO THE USE OF J. D. TapLey’s Apm’rRs, Respondent, v. 
James T. Matson et a/s., Appellants. 


1. Practice— Pleading — Petition—Errors.—The plaintiff’s right to sue upon 
the cause of action stated in the petition must be set forth by averments so 
as to tender an issue. A petition without such an averment is fatally de- 
fective, and no judgment can be rendered upon it. The description of the 
parties in the entitling of the petition is but a description of the persons, 
and forms no part of the statement required in the petition. 

9. Practice — Supreme Court—Error.—For errot apparent upon the face of the 
record, the judgment will be reversed. 


Appeal from Ralls Circuit Court. 


E. B. Ewing, for appellants. 


The petition shows no cause of action whatever, and, 
although there was no motion in arrest, the judgment 
should be reversed if the petition is so defective that no judg- 
ment could be rendered. A glance at the petition discloses 
the absence of any averment showing the right of plaintiff 
to sue; it fails to show in what character they sue, or that 
they are in any manner interested in or connected with the 
alleged breaches of the bond. For aught that appears in the 
petition, the plaintiffs are total strangers to the cause of 
action attempted to be set forth, whether creditors, distrib- | 


--utees, or administrators, is not alleged; and there is no 


averment which by any reasonable intendment could determ- 
ine their relation to this action, or the transactions described 
in the petition. ; 
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11 How. Pr. 12. 


G. Porter, for respondent. 


cases decided by this court. 


ee 


The words “administrators,” &c., following the name of 
the plaintiff, are only descriptive of the person, and’ are jp. 
sufficient to show that the plaintiffs (if they are administra. 
tors) sued in their representative capacity—Sheldon y, Hay, 


In an action by an administrator as such, the complaint 
should by some appropriate averment show that the action 
is by the party in his representative character, and not as an 
individual—Bright v. Currie, 5 Sand. 433. 


The goodness of the petition cannot be enquired into, as 
there was no demurrer or motion in arrest in the court be. 
low, and the attention of the court below not called to the 
pleadings as to their sufficiency—$) 33 & 34, art. 14, R.¢, 

* 1855, p. 1300; 10 Mo. 515; 18 Mo. 215 & 455, and other 


Face, Judge, delivered the opinion of the court. 


The first question that arises in this case is as to the legal 
sufficiency of the petition. Itis contended that such a ques- 
tion ought not to be considered here, for the reason that 
there was no demurrer or motion in arrest of judgment in 

the court below ; and in accordance with the provisions of 
§§ 83 & 34, art. 14, of the “Act in relation to practice in 
civil cases” (R. C. 1855), and the former decisions of this 
court, it is now too late to take advantage of it. Anu exam- 
ination of the authorities cited leads me to the conclusion 
that in these cases this point was not raised at all. In the 
case of Bateson v. Clark, 37 Mo. 31, this point was consid- 
ered at some length, and decided contrary to what is claimed 
by the counsel for respondents as the opinion of the court in 
the cases cited in 10 and 13 Mo. In the case of Bateson ¥. 
Clark et al. the distinction between matters of error and 
matters of exception was drawn by the court in its construc- 
tion of the two sections of the statute referred to in connection 
with § 85°of the samechapter. After stating the fact that the 
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«record proper is the petition, summons, and all subsequent 
pleadings, including the verdict and judgment,” it is said 
that “if any error is apparent on the face of these pleadings 
which constitute the record, we will reverse the cause wheth- 
er any exceptions were taken or not.” The principle settled 
in that case being still held to be correct, we pass to the con- 
sideration of the main question here. 

This is a suit in the name of the State to the use of the 
administrators de bonis non of the estate of Joseph D. Tap- 
ley, deceased, instituted against the sureties upon the bonds 
of the former administrators. The objection to the petition 
is that it contains no averment of the right of these parties 
tosue. In the caption they are designated in the manner 
above stated; but the fact of their appointment, their legal 
authority to act as such, and their right to recover against 
the defendants upon the facts stated, is nowhere averred. 
Nor indeed is there any statement made from which it might 
be legitimately inferred that these parties had any right of 
action whatever. In a case almost precisely like the one at 
bar, it was held by the New York Court of Appeals that this 
introductory statement, containing only the names of the 
parties, was to be taken as a descriplio persone merely—11 
How. Pr. 12, and the cases there cited. 

It is admitted that under our system of practice the rules 
of pleading have been greatly relaxed, and that many de- 
fects formerly held to be fatal may now be cured by verdict. 
Matters immaterial, or of mere form, are not to be regarded 
if the facts constituting the cause of action and the plaintiff’s 
right to recover are substantially stated ; but the petition in 
this case cannot be relieved from objections by any such 
admissions. The bond sued upon is set out very fully and 
minutely, and no objection appears to the assignment of the 
breaches, either general or special. The judgment asked for 


- is the ordinary one in such cases, and an award of execution 


for the amount due and for other relief, &c. 
The right of the plaintiff to recover is a material and trav- 
ersable fact, and should be stated by a substantial averment 
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so as to tender an issue to the other party. A petition with. 
out such an averment is, in my view of the law, fatally de. 
fective, and no judgment can be rendered upon it. 

For these reasons the judgment of the court below will be 
reversed and the cause remanded. The other judges concur, 


—_+#80e,—— 


Joun Darrett, Defendant in Error, v. B. M. Donnutty, 
Plaintiff in Error. 


1. Practice—Pleading—Answer.—An answer may set up several defences, but 
they must be consistent with each other, and separately stated. An answer 
to a petition alleging a contract of sale, delivery and acceptance of the thing 
sold, cannot traverse the sale, delivery and acceptance, and at the same time 
admit the sale and plead in avoidance. 

2. Evidence— Declarations —The declarations of a party in possession of prop. 
erty are admissible in evidence as explanatory of the possession, but not to 
prove the contract by virtue of which the possession was acquired. 


Error to Marion Circuit Court. 


Dryden & Lindley with H. L. Lipscomb, for plaintiff in 
error. 


The statement of Donnelly made to Bird was part of the 
res geste and competent in explanation of the contract of 
the defendant previous to his possession of the slave—Boy- 
den v. Moore, 11 Pick. 362; Inhab. of Groton v. Inhab. of 
Lancaster, 10 Mass: 110. 


T. L. & W. R. Anderson, for defendant in error. 


Waener, Judge, delivered the opinion of the court. 


The petition in this case alleges that plaintiff, on or about 
the 22d day of October, 1859, sold and delivered to defend- 
ant a certain negro boy named Charles, and that the defend- 
ant accepted and received said boy, and agreed to pay plain- 
tiff therefor the sum of twelve hundred dollars; and then . 
charges that, by reason thereof, the defendant was indebted 
to the plaintiff, a demand and refusal of payment, and asks 
judgment. 
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Defendant, in his answer to the petition, denies that plain- 
tiff, on or about the 22d day of October, 1859, or at any other 
time, sold or delivered to the defendant a negro boy named 
Charles, or any other negro; and he further denies that he 
accepted or received the said Charles, or any negro boy, or 
that he agreed to pay plaintiff therefor the sum of twelve 
hundred dollars, or airy other sum, 

The answer then continues: Defendant admits that about 
the 22d day of October, 1859, plaintiff agreed to sell and de- 
liver in Marion county, to the defendant, a certain negro 
boy named Charles, then in Bloomington, in Macon county, 
Mo.; and defendant then and there agreed to purchase said 
boy, and accept him in Marion county, at the price af twelve 
hundred dollars, provided that if upon an examination first 
to be made of the said boy, he should be found to be sound 
and free from all such blemishes and defects as would injuri- 
ously affect his sale in the market. Defendant further says 
that about the time mentioned defendant was engaged assist- 
ing the plaintiff in bringing the said boy Charles from 
Bloomington to said county of Marion, but he says he never 
did make the said preliminary examination of said boy, nor 
did he ever have an opportunity for such examination, nor 
was the said contract of sale ever consummated or the deliy- 
ery of the said boy under said contract made, 


On motion of the plaintiff, the court struck out all that 
part of the answer beginning with and following the words 
“defendant admits,” &c., and this is assigned for the first 
error. 

The petition charges that the plaintiff sold and delivered to 
the defendant a negro boy named Charles, for and in consid- 
deration of a certain price, and that the defendant accepted 
the boy. The first part of the answer, which was not stricken 
out, denies each and every of these allegations. Here, then, 
atriable issue was made up, and it was incumbent on the 
plaintiff to prove the averments in his petition, which were 
expressly denied in the answer. That part of the answer 
32—VOL. XXXVIII. 
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stricken out was not responsive to the averments of the peti- 
tion. An answer may contain as many causes of defence as 
the defendant may have, but they must be consistent de. 
+ fences, and separately stated. 

A party cannot deny a sale, delivery and acceptance, and 
| then in the same answer admit a sale and attempt an ayoid. 
ance. Such a course of procedure would be destructive of 
the rules governing pleading under our practice act—Alter. 
berry v. Powell, 29 Mo. 429; Cable v. McDaniel, 33 Mo, 
863; Adams v. Trigg, 37 Mo. 141. 

The next error assigned is the action of the court in ex. 
cluding evidence. On the trial of the cause before a jury, 
one Bird was called and examined as a witness on behalf of 
the defendant, who having, among other things, testified that 
he was in company with the plaintiff, defendant and negro 
boy from Bloomington until they took the cars at Bevier, the 
defendant offered to prove by him that just after the cars had 
started from Bevier east, and before the escape of the boy, 
the defendant said to the witness (the plaintiff being absent 
in another car at the time) that “ plaintiff was a careless 
man; that, by the terms of the sale, the negro was the plain- 
tiff’s until he was stripped and examined and delivered at 
Monroe City, which had not been done’”’; which evidence 
was objected to by plaintiff, and the objection sustained. It 
is a settled rule of law, that a party cannot make evidence 
for himself; yet by his acts and declarations he may make 
evidence against himself. 

And the declarations of a party, made while in poeseesion 
ef persona! property, against his title, are admissible in evi- 
dence against a party claiming under him—Cavin v. Smith, 
21 Mo. 444; Burgess v. Quimby, id. 508; Criddle v. Crid- 
dle, id. 522. 

The declarations or admissions of one in possession of 
property explanatory of his possession, as that he held in his 
own right, or as a tenant or a trustee of another, are admis 
sible evidence, because it explains the character of his pot 
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Bix session; but his declaration in regard to the contract by 
peti. which he came into possession cannot be received in his fa 
Ce as vor—McBride v. Thompson, 8 Ala. 650; Cox v. Easterly, 11 
b de. Ala. 862; 17 Ala. 392; Maus v. Sturtevant, 23 Ala. (N. S.) 

664. The evidence here sought to be introduced was whully 
. and directed to the terms of the contract, and not explanatory of 
oid- the possession. The case of Boyden v. Moore, 11 Pick. 363, 
ve of cited by the counsel for the plaintiff in error, is not in point. 
Alter. That case was trespass against a deputy sheriff for taking 
3 Mo. and carrying away four horses, a wagon, &c. 

At the trial, it appeared that the chattels were once the 
D ex- property of Charles Boyden, the plaintiff's son. Both par- 
jury, ties claimed under Charles, the plaintiff, by virtue of a sale 
alf of and transfer under him and the defendant by virtue of an 
1 that attachment or mesne process against Charles, made about a 
negro week after the transfer. The plaintiff then, after proving by 
r, the witness the sale and delivery of the chattels, offered to prove 
rs had that within one hour after the transfer he directed Charles 
e boy, to take the property to Brooks and get Brooks to keep it at 
absent the plaintiff’s expense; and that the next morning the plain- 
eles tiff went to Brooks, and told him that he owned the property 
plain- by virtue of a bill of sale, and that he would pay him for 
red at keeping it. On trial at the Circuit, these declarations were 
idence admitted as part of the res geste. On appeal, it was held 
d. It that the declarations were properly admitted, not as proof 
idence of the facts alleged in the declarations, but of substantive 
make acts, a part of the res geste. 

The evidence showed that he was incurring expense and 
session charging himself with a debt, and it gave the transaction 
in evi- notoriety and repelled the suggestion of secrecy, which 
Smith, would have been a badge of fraud, for which the sale was 
. Crid- attacked. ‘The cases are not similar either in principle or 

application. 
sion of The judgment must be affirmed. The other judges con- 
d in his cur. 
adinis 
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State OF Missouri, Respondent, v. GEorcE Harroxp, Ap- 
pellant. 


1. Criminal Practice—Evidence.—Upon the trial of a party accused, evidence 
to show that the defendant has committed other crimes than those charged 
in the indictment is not admissibie; but if the evidence offered directly 
tends to prove the particular crime charged, it is to be received, although 
it may also tend to prove the commission of another, separate and distinct 
offence. | 

2. Criminal Practice—Instructions— Supreme Court.—The Supreme Court will 
not reverse a judgment upon the ground of error in refusing instructions 
asked, where the instructions given by the inferior court fairly present the 
law of the case to the jury. 


Appeal from St. Charles Circuit Court. 


R. L. Farnsworth, D. D. Fisher and E. W. Ewing, for 
appellant. 


Orrick and Dyer, for respondent. 


Wacne_r, Judge, delivered the opinion of the court. 


The appellant was indicted for burglary and larceny in the 
Montgomery Circuit Court, and at his instance a change of 
venue was granted to St. Charles county. On a trial in the 
St. Charles Circuit Court he was convicted and sentenced to 
the penitentiary, and he has appealed from the judgment to 
this court. The admission of illegal evidence, and the giv- 
ing of improper instructions for the State, and the refusal to 
give proper instructions for the appellant, are alleged as 
grounds against the conviction and in support of a reversal 
of the judgment. 

The evidence against the accused was wholly circumstan- 
tial, and consisted, among other things, of tracking four men 
(there being a slight snow on the ground) from the place 
where the burglary and larceny was committed to the house 
of one Spartan Mansfield, where the prisoner and three other 
men, who are all jointly indicted, were found. No other 
person at that time was on the premises. The search was 
made and prosecuted the next morning after the offence 
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took place, and on the premises were found a part of the ar- 
ticles stolen from the house at the time of the burglary. 

On instituting a further examination, a lot of burglars’ 
tools were found secreted in a stable a short distance from 
the house, and at another place divers other articles not men- 
tioned in the indictment. The prisoner objected to all tes- 
timony regarding the burglars’ tools and the other articles 
not named in the indictment, but the court overruled the 
objection and admitted the evidence. 

The case of the State v. Wolf, 15 Mo. 168, much relied 
on by the counsel for the appellant, has very slight if any 
application to the case at bar. That was an indictment for 
larceny, and the attempt was made to fasten guilt upon the 
accused by the fact of possession, when the truth was that 
the stolen property was found on the premises where he was 
merely employed as alaborer. And the court rightfully 
held, that wien various articles of property other than those 
mentioned in the indictment are found in the defendant’s 
possession, there may be some pretext for proving them to be 
stolen in order to fix a guilty knowledge on him; but when 
the things stolen were found in the possession of another, 
with whom the defendant ‘had been living a short time as a 
hired hand, such evidence is not admissible. As a general 
rule it is not permissible to show that the accused has com- 
mitted other crimes of the same kind as the one for which 
he is being tried; as for example, if he is being tried for 
larceny, to show that he has committed, at other times and 
places, other and disconnected larcenies ; or for riot, to show 
that he has been engaged in other riots; or for the murder 
ofa particular person by poison, to show the poisoning of 
another at another time and place—State v. Goetz, 34 Mo. 
85; 1 Bish. Crim. Proc. § 490, and authorities cited. But 
the doctrine thus stated and laid down is not carried so far 
as to exclude evidence which has a direct tendency to prove 
the particular crime for which the prisoner stands indicted. 
If the evidence offered has this direct tendency, it is to be 
received, though it also tends to prove the commission of 
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another, separate, and distinct offence—1 Bish. Crim. Prog, 
§ 491; Stout v. People, 4 Parker C.C. 71, 1382; Heath vy, 
Commonwealth, 1 Rob. (Va.) 7385; Higgins v. The State, 7 
Ind. 549; Haskins v. People, 16 N. Y. 844; Burr v. Com. 
monwealth, 4 Grat. 584; Rex. v. Long, 6 Carr. & P. 179, 

The evidence adduced on the trial, of the finding of the 
burglarious implements and the other goods not mentioned 
in the indictment, was not offered for the purpose of showing 
the prisoner guilty of another and separate offence, whatever 
tendency it might have had that way. The prisoner stood 
charged with burglary and larceny; immediately after the 
commission of the crime four men were tracked in the snow 
to a certain house, where four men were found, the prisoner 
among the number; the fruits of the crime were found on 
the premises together with the burglarious instruments: the 
whole formed a part of the history of the transaction, and as 
such was admissible for the consideration of the jury. 

The instructions will now be briefly noticed. The court 
of its own motion gave five instructions. The first is in the 
usual form, instructing the jury “that if they believe from 
the evidence in the case,” &c. The second is as follows: 

“2. Although the jury may be satisfied that the stolen 
property mentioned in the indictment, together with bur- 
glars’ tools, were found in the house or stable and on the 
premises of Spartan Mansfield, and that the defendant was 
found the morning after the burglary and larceny at the 
house of Spartan Mansfield, yet they are instructed these 
facts are not sufficient of themselves to prove that the stolen 
property mentioned in the indictment was found in the pos- 
session of the defendant, and in the absence of any testimony 
showing defendant’s ownership or control of the house and 
premises where the stolen property was found, or that he was 
residing with the family of Spartan Mansfield as an inmate 
thereof, the jury are instructed that defendant is not called 
on to explain or account for the stolen property being found 
on the premises of Spartan Mansfield. 

“3, If the jury entertain a reasonable doubt as to the guilt 
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or innocence of the defendant, they should give him the ben- 
efit of that doubt and acquit. 

“4, The jury are the exclusive judges of the facts, and of 
the weight and credibility of evidence. The tracks, the find- 
ing of the stolen property and the defendant at the same 
place, and the conduct of the prisoner, are circumstances 
which may be considered by the jury in connection with 
other facts and circumstances in passing upon the question 
as to the guilt or innocence of the defendant. 

“5. By a reasonable doubt is meant not a mere possibility 
of the defendant’s innocence, but areal substantial doubt 
touching the guilt or innocence of the accused.” 

To the giving of the above instructions, numbered two, 
three, four, and five, the appellant by his counsel objected, 
and excepted at the time. 

The appellant then asked the following instructions: 

“1. The fact that the defendant is found at the dwelling- 
house of a person at ten o’clock A. M. the next day after goods 
have been burglariously stolen and concealed there the pre- 
vious night, does not of itself prove that such property was 
in his possession, and he is not called on to account for such 
property being there. 

“2. Where tracks are traced from the place of the com- 
mission of an offence to the house where the accused are 
found, and there is an exact correspondence proved between 
the tracks and the feet or shoes of the accused, yet only in 
point of superficial shape, outline and dimensions, and those 
of the ordinary character, it may serve to confirm a conclu- 
sion established by independent evidence, but cannot be in 
itself safely relied upon on account of the general resem- 
blance of the feet and shoes of men; but if the jury in this 
case believe there was no exact correspondence between the 
tracks and feet and shoes of the accused, such evidence is 
wholly unreliable. | 

“3. The mere facts that burglarious tools were found con- 
cealed on the premises of one Spartan Mansfield, and that 
defendant was found at said Mansfield’s house the next day 
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after the burglarious larceny had been committed by persons 
from such house the previous night, do not prove the defend. 
ant guilty of participating in such burglarious larceny. 

“4, Before the jury can find this defendant guilty, he him. 
self must be shown by proper evidence on the part of the 
State to have been an actual participant in the actual com. 
mission of the burglary and larceny, or present to render any 
required assistance therein ; and in the absence of such proof 
against the accused, the jury will disregard in this case all 
evidence of stolen property or burglarious tools found in the 
possession of other persons, or on the premises of Spartan 
Mansfield. 

*¢5, The jury are instructed as matter of law, that, before 
they can find the defendant guilty, they must be convinced 
beyond a reasonable doubt that he is guilty as charged; that 
they must so be convinced of the fact of his guilt, that they 
would be willing to act upon that conviction if it concerned 
them in matters of the highest importance to their own indi- 
vidual selves. 

“6. The jury are instructed that if there is a reasonable 
theory, consistent with the defendant’s innocence, which is 
not overcome by the evidence, they are bound to give him 
the benefit of it, and acquit him.” 

The court gave the second and sixth instructions, and re- 
fused to give the first, third, fourth, and fifth. 

This court has often decided that it will not reverse where 
instructions are refused, although they present correct ab- 
stract propositions of law, provided the whole case has been 
fairly placed before the jury by other instructions. The sec- 
ond, fourth and fifth instructions, given by the court of its 
own motion, fairly and correctly embody the law as applica- 
ble to the facts developed by the testimony. The first and 
third instructions refused were substantially set forth in the 
second one given to the jury, and the fourth and fifth asked 
were, we think, rightly refused. The instructions given by 
~ the court of its own motion, together with the second and 
sixth which were given at the instance of the prisoner, pre- 
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sented the case to the jury in aremarkably favorable light 
for the accused. 
The judgment is affirmed. The other judges concur. 


Motion for re-hearing filed and overruled. 


Srate OF MissourI, Respondent, v. FeLIx Grecory, Appel- 
lant. 


Practice Criminal — Final Judgment. — Appeal dismissed for want of final 
judgment upon demurrer. 


Appeal from Madison Circuit Court. 


Wacener, Judge, délivered the opinion of the court. 


A motion is made in this court to dismiss the appeal pend- 
ing in this case, because there was no final judgment in the 
court below. A demurrer was filed to the indictment, and 
the record shows that the demurrer was sustained by the 
court, and the attorney prosecuting for the State excepted ; 
but no further proceedings were had, nor was there any final 
judgment rendered. An appeal can only be prosecuted to 
this court from a final judgment; and when the demurrer 
was sustained, it was necessary that judgment should have 
been rendered thereon in favor of the defendant before the 
plaintiff could pursue any further remedy. The formal entry 
of judgment for defendant on demurrer to indictment would 
be— 

“Whereupon all and singular the premises being seen, and 
by the court here fully understood, for that it appears to 
the court here that the said indictment and the matters 
herein contained are not sufficient in law to compel the said 

efendant (naming him) to answer thereto, and that ng pro- 

ess upon the said indictment ought by the law of the land 
“to be had against him; therefore it is considered by the 
court here, that the said Felix Gregory be dismissed and 
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discharged of the said indictment, and that he go thereof 
without day” —4 Chit. Crim. Law, 277 ; 2 Har. Entr. 293, 
The appeal is dismissed. The other judges concur. 


Bensamin H. Payne, Appellant, v. ANDREW KING, Garnisu- 
EE, &C., Respondent. 


Guardian and Ward—Interest—Note.—W here the guardian lends the money of 
his ward and takes a note therefor, the interest will be compounded annu.- 
ally until the ward comes of age, although no such contract be expressed 
in the note—R. C. 1855, p. 827, § 30. Fagg, J., dissenting. 


Appeal from St. Charles Circuit Court. 


Payne, having a judgment (by confession) against Gray, 
had an execution issued thereon, and garnished the respond- 
ent King, who was trustee in a deed of trust, executed by 
said Gray, to secure the payment of two notes to Mrs. Julia 
A. Eaton, guardian of James W. Eaton and David H.Eaton; 
both of said notes were of the same date, were for the same 
amount, and due at the same time—one payable to Julia A. 
Eaton, guardian of James W. Eaton, and the other to Julia 
A. Eaton, guardian of David H. Eaton. The following is a 
copy of one of the notes: 


‘‘ $1,876.52. One year after date, I promise to pay to the 
order of Julia A. Eaton, guardian of James W. Eaton, minor 
heir of William P. Eaton, deceased, the sum of eighteen hun- 
dred and seventy-six dollars and fifty-two cents, bearing ten 
per cent. interest per annum from date, negotiable and pay- 
able without defalcation, for value received. Witness my 
hand this 27th day of November, 1856. James S. M. Gray.” 


King, as trnstee, sold the lands on the 3d day of June, 
1865, for the sum of $8,655. 

The two notes, at the date of the sale, June 8, 1865, inclu- 
ding expenses of foreclosing the deed of trust and calculating 
the interest without rests, or at simple interest, amounted to 
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$7,109.84, which amount deducted from amount of sale of 
the land, $8,665, left $1,555.66 in the hands of the trustee. 
Calculating the interest on the notes at compound interest, 
it made $1,151.22 more than at simple interest; and the in- 
terest compounded on said notes, left in the trustee’s hands 
after paying the notes $44.44, which amount the garnishee 
in his answer admitted, and for which judgment was ren- 
dered by the court below. 

The defence set up in the answer was that the notes being 
payable to a guardian, in law they drew compound interest, 
and Gray knew it and promised to pay it; and that it was 
not necessary for it to be stated in the notes, that the inter- 
est, if not annually paid, would become a part of the princi- 
pal and draw like interest as the note. 

Appellant took issue on the answer. 


On the trial, respondent offered James W. Eaton as a wit- 
ness, to whose introduction appellant objected, because this 
suit was defended for his immediate benefit, he being one 
of the beneficiaries in said deed of trust and owner of one 
the notes. The court admitted the witness, who testified 
and stated that, on his arriving at age, he had received and 
taken from his mother the note payable to her as his guard- 
ian, and since then said note belonged to him and was his 
property ; and that after he owned said note he had a con- 
versation with Gray in 1861, and another in the spring of 
1865, and in both he admitted that the notes were drawing 
compound interest. 

James W. Eaton was 21 years old on the 26th day of Sep- 
tember, 1860, and David H. Eaton was 21 years old on the 
12th of January, 1863. 

Respondent here closed ; and plaintiff introduced J. S. M. 
Gray, the maker of said notes, who stated that he never con- 
tracted to pay compound interest; that compound interest 
never was mentioned to him by the Eatons until the spring 
of 1865, just before James W. Eaton went to Nebraska ; and 
again, about the time of the sale, the respondent King read 
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to him from the statutes and said the law allowed compound 
interest to the Eatons, but neither he nor any of the Eatons 
ever pretended to claim it of him as a matter of agreement. 
The court rendered judgment against respondent for $44.. 
44, which was the amount due at day of sale, after paying 
the two notes, calculating compound interest thereon. 
Calculating the notes at simple interest, the amount in 
the trustee’s hands after paying the notes was $1,555.66. 


“Wm. A. Alexander, for appellant. 


If James W. Eaton was a competent witness, the whole of 
his evidence was incompetent, because, Ist, it consisted of ° 
statements of Gray, who was a competent witness; 2d, his 
statements changed and altered the written agreement as 
embodied in the notes. The notes cannot be varied by parol 
evidence of contemporaneous or subsequent oral agreement; 
in other words, parol evidence is not admissible to contra- 
dict, enlarge, vary, or add to, a written agreement—Wood- 
ward v. Thornton, 8 Mo. 161; Jones v. Jeffries, 17 Mo. 577; 
29 Mo. 187: Smith, Adm’r, v. Thomas, 29 Mo. 309. 

See. 80, R. C. 1855, p. 827, is directory. It authorizes the 
guardian to loan out the money of his ward at the highest 
rate of interest that can be obtained, and take notes binding 
the obligors to pay the interest annually; and if not paid at 
the end of the year, the interest to bear interest also. If 
the guardian chooses to retain his ward’s money in his own 
hands, the interest may be calculated on him with annual 
rests. If he does not choose to retain it, and cannot loan it 
out on interest, in that case he cannot be charged any inter- 
est. If he puts out the money without any contract as to 
the rate of interest, it will draw simple interest at six per 
cent. In cases of failure of duty, mismanagement, or fraud, 
courts are authorized to require compound interest of the 
guardian ; but in no case can a guardian require his debtor 
to pay compound interest except by such debtor’s own agree- 
ment or contract in writing. 

If these notes drew compound interest, it was because the 
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money they call for was the property of minors. James W. 
Eaton was 21 years old on the 26th day of September, 1860, 
and David H. Eaton was 21 on the 12th day of January, 1863. 
The notes, if they drew compound interest at all, did not draw 
it after the minors arrived at majority, when the relation of 
guardian and ward ceased—Clay v. Clay, 3 Met. (Ky.) 548; 
Armstrong v. Walkup, 12 Grat. (Va.) 608. 

The title to the notes and the money they called for was 
vested in Julia Eaton. The word guardian in said notes did 
not change their legal effect; the notes would be the same 
in law without as with the word “guardian” therein. The 
word “guardian” is merely descriptio persone. These notes, 
in fact and in law, were and are the same as if the words 
“guardian of James W. and David H. Eaton” had not ap- 
peared in them; and compound interest can no more be 
collected on them than it could if the words “guardian of 
James W. and David H. Eaton” had been omitted and not 
inserted therein. They were Mrs. Julia Eaton’s property ; 
she could sell or transfer them. The same interest would 
be collectable thereon as if the notes had been payable to 
Mrs. Julia Eaton without the descriptive words “ guardian,” 
&c.—Jeffries v. McLean’s Exec’r, 12 Mo. 538; Thornton v. 
Rankin, 19 Mo. 193, and cases cited. , 


E. A. Lewis, for respondent. 


James W. Eaton was a competent witness for respondent. 
—Bowman v. Stiles, 34 Mo. 141, 146; McCullough v. Mce- 
Cullough, 31 Mo. 226; Perry v. Maguire, 31 Mo. 287. 

The court correctly declared the law arising upon the facts 
of the case—R. C. 1855, p. 827, § 30. The obvious intent 
of the statute is that the debt shall bear compound interest, 
and this without reference to the security taken, whether by 
note or otherwise, or any stipulations therein contained. 
That this intent of the statute is not to be qualified by the 
interest law, which provides for the compounding of interest 
by express stipulation in the contract, is evident from the 
fact that the law of 1835 was literally the same with the one 
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now under consideration (R. C. 1835, p. 295, § 9), and yet 
the interest law did not then sanction the compounding of 
interest on the face of the instrument—R. C. 1835, p. 333. 
This view is strengthened by the language of the statute, 
viz., that the interest, if not paid annually, shall then bear 
interest “without the necessity of a new mortgage or secu- 
rity.”. . 

Whatever may have been Gray’s liability on the original 
contract, the law is well settled that his agreement as proven 
by J. W. Eaton, and his settlement with the trustee after the 
interest had become due, rendered him liable to pay com- 
pound interest without any reference to the statute concern- 
ing guardians—3 Pars. Contr. 151-53 ; Mowry v. Bishop, 5 
Paige, 98; Childers v. Deane, 4 Rand. 406; Forbes v. Cart- 
field, 3 Ohio, Ham. 17. 


WaGn_ER, Judge, delivered the opinion of the court. 


Several irregularities were committed upon the trial of 
this case, but as they have no particular bearing upon the 
real question involved, and worked no injury to the party 
complaining, they demand no especial notice. 

The principal matter in issue is the proper construction to 
be given to the 30th section of the “ Act concerning guardi- 
ans and curators” —R. C. 1855, p.827. That section, after 
providing that guardians and curators shall put the money 
of minors entrusted to their care at interest, declares that 
“the interest in such cases shall be payable annually; and, 
if not then paid, shall become part of the principal and bear 
interest as such, ygthout the necessity of a new mortgage or 
security, unless the court should deem such additional secu- 
rity proper.” 

The guardian in this case loaned out the money of the 
ward, and neglected to provide or specify in the note, or 
make any special agreement, that the interest, if not paid 
annually, should be compounded. The court below com- 
puted interest on interest with annual rests up to the date 
of the garnishment, and from that decision this appeal is 
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taken. The statute is not intelligibly drawn, and its mean- 
ing is not entirely devoid of difficulty. 

It may be contended with plausibility that it was only in- 
tended to authorize the guardian to loan the money on the 
terms and in the manner therein prescribed, and to fix the 
measure of responsibility for his failure or neglect of duty ; 
and that however he might incur liabilities for disregarding 
an imperative injunction of the law, that could in nowise 
affect the obligor in the bond, or the person to whom the 
money was loaned ; and without an express stipulation in the 
contract, the interest could not become a part of the princi- 
pal and bear interest. But was this the real intention of the 
law-makers when they passed the act? This section was in the 
revision of 1835, and has been continued without change in 
the subsequent revisions. It was not till after this law had 
long been in force that parties were allowed, by contract or 
stipulation, to make the interest, if not paid punctually, a part 
of the principal, and then bear like interest as the principal 
debt; and this could only be done where there was an agree- 
ment inserted in the instrument which evidenced the con- 
tract or obligation. But we find no such provision in the 
act under consideration: its language seems to be ‘impera- 
tive, and declares that the interest shall be paid annually ; 
and if not then paid, shall become a part of the principal 
and bear interest as such, without the necessity of any new 
mortgage or security. No reference is made to any con- 
tract or agreement between the guardian and the person bor- 
rowing the money; buit the terms are absolue and unquali- 
fied, and express the legal meaning and obligations which 
the contract of borrowing imports. 

When parties make a contract or agreement on any given 
subject, they contract with reference to and are governed by 
the law on that subject. A promissory note may be given 
without expressing any interest on its face, yet after matu- 
rity the law will allow interest notwithstanding no stipula- 
tion for its payment was made; and hence where the law, as 
in this case, says that interest shall be paid annually, and, 
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if not so paid, it shall become a part of the principal and 
bear interest, it must be considered that the law enters into 
and forms a part of the contract although no such agreement 
or stipulation is included in it. 

But it further appears by the record, that, when the ward 
arrived at the age of twenty-one years, the guardian assigned 
to him the note which is the subject of this controversy, and 
he did not proceed to collect it, but let it remain for a con- 
siderable period. The court rendered judgment for com- 
pound interest for the whole length of time. The statute 
was made for the benefit of minors. Infants are the pecu- 
liar favorites of the law and of the courts, and their interest 
will always be protected. But when they arrive at age they 
are fully emancipated ftom guardianship and control, and 
are able not only to protect themselves, but have full capa- 
city to make their own contracts ; their wardship is then at 
an end, and laws giving them peculiar immunities during 
their minority are no longer applicable. 

The reason of the law ceasing, the law itself ceases.— 
From the time the ward arrived at full age and received the 
note, current or simple interest only should have been calcu- 
lated, without a new agreement was made between him and 
the maker of the note stipulating for a different rate of inter- 
est. There was some evidence attempting to show that such 
was the fact, but we do not understand the judgment of the 
court to have been predicated upon that evidence. 


The judgment will be reversed and the cause remanded 
for further proceedings in conformity ‘with this opinion. 
Judge Holmes concurs. 


Face, Judge, dissenting. 


I do not concur in the opinion of a majority of the court, 
but hold that the note sued upon was the property of the 
guardian until it was assigned by him to his ward after he 
became of age. Both upon reason and authority I think it 
can be shown that the words “guardian of,” &c., are to be 





OCTOBER TERM, 1866. 509 





—_—_— 


Payne v. King, Garn., &c. 





taken as mere descriplio persone, and upon the death of the 
guardian the note in question would have gone to his admin- 
istrators, and not to the succeeding guardian, as a part of the 
ward’s estate. If this view be correct, then the contract 
should have been interpreted by the face of the note itself, 
and it was wrong to compound the interest. If the law is 
to be taken as a part of the contract, then all that need be 
expressed in obligations of this character is the amount of 
money to be paid, coupled with a recital of the fact that it 
belongs to the estate of a minor. The guardian in that case 
could recover not only compound interest, but it must be 
computed at the highest rate that could have been obtained, 
to be shown by any competent evidence of that fact. Surely 
this could not have been the intention of the Legislature. 
The policy of the general law at the time of the enactment 
of this statute being against contracts of this character, may 
give some force to the suggestion that it was intended for 
the benefit of the minors exclusively ; but my opinion is that 
its real object was to enable the guardian to make his con- 
tract for the loan of his ward’s money in such manner that 
if the interest was not collected at the end of the year, it 
might still be carried into the settlement of his accounts 
without injury to him. The protection of the minor is the 
bond of the guardian ; and if he fails to put out the money 
of his ward in the manner provided by law, so as that a loss 
in the matter of interest is sustained by his failure, then I 
apprehend that the remedy must be upon his bond, and not 
against a party with whom he has contracted in good faith. 
If the construction given to this statute by the court below 
is to prevail, my opinion is that the note cannot be affected 
by the fact of the minors coming of age, but the interest 
must continue to be computed in the same manner until the 
note is fully paid off. 
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James G. W. Fenwick, Respondent, v. Napo.eon B. Gi, 
Appellant. 


1. Conveyances—Patent—Description.— Although there may be repugnancy in 
the descriptive calls of the land granted by a patent, yet if enough of de. 
scription remain to identify the location of the land, it will be sufficient. 

2. Confirmation—Grant.—A grant may be made by law as well as by a patent 
pursuant to law; and a confirmation by law is as fully, to all intents and 
purposes, a grant, as if it contained in terms a grant de novo. When an act 
of Congress confirming lands also authorizes patents to issue, the produc. 
tion of the patent is not absolutely necessary for the purpose of showing a 
grant of title. 

. Conveyances—Grants by United States—Fraud.—Courts cannot inquire into 
the reasons and motives of Congress in passing an act confirming or grant. 
ing Jands to an individual. 

. Lands— Pre-emptions— Register and Receiver.—In some cases, where a party 
has acquired some actual and definite legal right to lands under acts of 
Congress, the grantee of land under a patent has been declared in equity to 
be a trustee for the use of another having the better legal right; but the 
party seeking the relief must bring himself within the provisions of the acts 
of Congress under which he claims his right. If lands be erroneously re- 
served from pre-emption or entry by order of the land officers of the gov- 
ernment, the party desiring to make a pre-emption or entry may appeal to 
the Secretary or the President to set aside the reservation, so that he may 
be permitted to pre-empt or enter the land. 

5. Ejectment—Rents and Profits—Improvements.—In an action of ejectment, the 
value of the improvements upon the land, made by the defendant in good 
faith, may be deducted from the rents and profits. 


Appeal from and Error to Perry Cireuit Court. 


This was an action of ejectment for recovery of possession 
of, 1st, fractional sections 5 and 6, lying north of land claim 
of G. A. Hamilton, No. 1244, in township 34 N., R. 14E.; | 
the S.E. fractional quarter and N.W. fractional quarter of 
fractional section 31 and fractional section 32, T. 35 N., R. 
14 E., granted by United States patent dated May 6, 1857: 
2d, and the S.W. quarter and fractional N.E. quarter. of 
fractional section 31, T. 35 N., R. 14 E., granted by United 
States patent dated February 10, 1858. 

Suit was commenced by the issue of the writ August 21, 
1858. The case was before this court 34 Mo. 94; and was 
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reversed for a technical error. By consent of parties the 
pleadings were amended to correct the mistake. 

The plaintiff’s title was as follows: Act of Congress, Mar. 
3, 1857 (11 U.S. Stat. 511), the first section of which con- 
firmed to Martin Fenwick his claim of 500 arpents, described 
as above, and in patent of May 6, 1857; the second section 
authorized Martin Fenwick to enter at $1.25 the other lands 
described as above, and in patent of February 10, 1858. 
Patent of United States of May 6, 1857. Patent of United 
States of February 10, 1858. Deed of Martin Fenwick to 
plaintiff, dated August 6, 1857 ; acknowledged May 8, 1858. 
This placed the legal title in the plaintiff. 

The amended answer of defendant admitted possession of 
E. fractional half of S.E. fractional quarter of section 31 and 
fractional section 32, T. 385 N., R. 14 E.; and E. fractional 
half of N.E. fractional quarter of fractional section 6, and 
S.W. fractional quarter of N.E. fractional quarter of section 
6 and fractional section 5, all in T. 34 N., R. 14 E., and dis- 
claimed all title and possession to the other lands in the pe- 
tition described. Defendant had in his possession 150 acres. 

To the land admitted to be in defendant’s possession de- 
fendant denied the plaintiff’s title and right of possession. 
To the lands in his possession, defendant claimed a right of 
pre-emption under Joseph Fenwick, who had a supposed head 
or settlement right under the acts of Congress by virtue of 
possession prior to December, 1803, and to which defendant 
claimed that he had succeeded. The answer alleged that 
Joseph Fenwick took possession in 1796 and held it until his 
death in 1810 and 1815, and that the possession was continued 
by his widow Chloe until her death in 1834, when it was rent- 
ed out to tenants by her administrator until 1840; that 
possession was continued by them until 1849, when defend- 
ant came into possession, as he claimed, by contract of pur- 
chase, and that he had held the possession since under Joseph 
Fenwick and his legal representatives ; defendant claimed a 
right of pre-emption. The answer went on to allege that 
Joseph Fenwick’s claim was presented to the Board of Com- 
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missioners in 1806; that a survey was made of it and filed 
with the claim ; that the claim was rejected by the old Board; 
was presented again to the Board of 1882, and was again re. 
jected. It then alleged that Martin Fenwick, who had a claim 
under a Spanish grant, presented his claim to the old Board 
of Commissioners, and that it was rejected ; that said Martin 
Fenwick had fraudulently altered the location of his claim 
so as to make it cover the location of Joseph Fenwick’s claim, 
to the fraud and injury of said Joseph and his legal repre. 
sentatives ; that this claim was presented to the Board of 
1832 and rejected ; that said Martin Fenwick, by fraudulent 
representations, induced the land officers to mark this land 
as reserved on the plats; that defendant went to the Land 
Office at Jackson to make pre-emption, but on account of the 
reservation was refused permission to enter the land; that 
said Martin Fenwick, by fraudulent representations and 
means, procured the passage of the act of Congress under 
which patents were issued to him, and so by fraud prevented 
defendant from proving his pre-emption under Joseph Fen- 
wick, and by virtue of his own settlement denied the author- 
ity of the Land Office to reserve the land from entry and sale, 
&c., &c.,and prayed that the title might enure to the defend- 
ant, and that plaintiff should convey to defendant upon pay- 
ing $1.25 per acre. The answer then alleged improvements 
made by Joseph Fenwick and his legal representatives, and 
prayed compensation for improvements, &c. 

At the trial plaintiff presented the act of Congress, patent, 
and deed to himself, and proved the rents and profits, and 
rested. 

The defendant’s evidence proved that Joseph Fenwick had. 
a claim to land as shown by the survey made in this suit; 
that he cultivated and possessed it until his death; that his 
widow and her family continued to reside on it until her 
death in 1834 or 1835; that by her administrator it was 
rented to Jacob Coons, and the rents accounted for until final 
settlement in 1840; that Coons lived there several years ; his 
son succeeded him, then Jacob Scudder went into possession, 
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’ and Gill succeeded him in possession in 1849. There was 
-_ no evidence of any conveyance from Coons to Scudder, nor 
™ from Scudder to Gill ; there was some hearsay testimony 
rd that Scudder sold his improvement to Gill. 
a Fenwick’s improvements were on 8.E. quarter section 34, 
“ T.35. Evidence was offered to show that Gill, before he got 
* possession of the Fenwick claim from Scudder, had built a 
a cabin and cleared two or three acres on KE. half of S.E. frac- 
of tional quarter section 6, T. 34 N., in 1849. 
a Martin was a son of Joseph and Chloe Fenwick, and plain- 
nd tiff, the son of James, was their grandson, and thus one of 
nd their heirs and representatives. 
be Defendant here offered to prove by a witness, that, after 
‘at building his cabin, he told witness that he was going to the 
a Land Office at Jackson to prove up a pre-emption. Upon 
lee plaintiffs objection, the evidence was rejected. At this time 
ed Scudder was living on the Fenwick claim. 
~ Defendant offered evidence tending to prove that he went 
a: tothe Land Office at Jackson, between the years of 1854 and 
le, 1858, for the purpose of procuring by pre-emption or entry 
id: the lands embraced in the Fenwick reservation, covering 
y- parts of sections 34 and 35; that conversation was had upon 
si the subject with the Register, and that it appeared that by 
nd order of the General Land Office the land was reserved for 
the action of Congress. 
nt, There was no evidence of record from the Land Offices 
nd either of the Register or Receiver showing any affidavits 
filed by Gill to prove improvements made by him as re- 
ad quired by acts of Congress—no evidence of any money de- 
t; posited with the Receiver; but the evidence merely showed 
his conversations upon the subject. The evidence did not show 
ver which of the quarter sections Gill desired to pre-empt— 
ras whether that on which he made his own improvements, or 
al those he got from Scudder. 
his Defendant gave in evidence the claims of Joseph Fenwick 
mn, for 4784 acres, and of Martin Fenwick for 500 arpents, which 


appear to have conflicted. These claims were presented to 
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the Boards of Commissioners, and were rejected, in 1811 ang 
1835. 

Defendant offered evidence to show that Martin Fenwick. 
in his petitions to Congress, had made false statements rela- 
ting to his claim and hfs possession by tenants; and for the 
purposes of this argument it is admitted that Martin Fen. 
wick had fraudulently altered the description of the location 
of his grant presented to the old Board December 8, 1807, 
the plaintiff having admitted the facts the defendant expect- 
ed to prove by A. McPherson, county surveyor. 

Defendant offered testimony to prove the value of the im- 
provements upon the trial, but showed no conveyance to 
himself, or any title; but it appeared from the evidence that 
the land cultivated had been cleared by Joseph Fenwick and 
his legal representatives while they held the Spanish claim. 


The plaintiff prayed the court to instruct the jury— 


1. That the act of Congress of March 3, 1857, read in evi- 
dence by the plaintiff, and the patents issued by the United 
States to Martin Fenwick, dated May 6, 1857, and February 
10, 1858, conveyed to said Fenwick the legal title to the lands 
described in said patents ; and the deed from Martin Fenwick 
to the plaintiff, read in evidence by the plaintiff, if the same 
be genuine, vested said legal title in the plaintiff; and if the 
lands described in said patent and deed be the same de- 
scribed in the plaintiff’s petition, the plaintiff is entitled to 
recover in this action the possession of so much of said lands 
as the defendant by his answer admits to be in his possession. 

2. The defendant has not in his answer and the evidence 
shown any legal defence to the recovery by the plaintiff of 
the lands admitted by the answer to be in defendant’s pos- 
session. 

3. The jury will, if their verdict be for the plaintiff, assess 
as damages the value of the total rents and profits since the 
commencement of this suit, with all damages sustained by 
any waste committed by said defendant, and will also find the 
monthly value of the rents and profits of the land detained. 
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4, If the defendant claims the land adversely to the plain- 
tiff and those under whom he claims under the right to a 
pre-emption, by virtue of his possession, then he cannot hold 
the plaintiff, claiming under Martin Fenwick, as a trustee of 
the lands granted by the United States to Martin Fenwick, 
nor of any part thereto. 

Which instructions the court gave, except the fourth; to 
the giving of which, or to the declaration of the law of the 
case so made for plaintiff by the court, the defendant ex- 
cepted. 


Defendant’s instructions: 


1. That if the court shall find from the evidence that the 
lands in controversy were occupied, inhabited and cultivated 
by Joseph Fenwick under a permit or grant by the proper 
Spanish authorities prior to and on the 20th day of Decem- 
ber, 1803, and that he so continued to occupy and actually 


inhabited and cultivated the same up to the time of his death 
subsequent to that period and subsequent to the 12th of 
April, 1814; and if not subsequent to the 12th of April, 
1814, that then his widew Chloe Fenwick still continued to 
reside thereon, and that he or she did actually inhabit and 
cultivate said lands in controversy on the 12th day of April, 
1814, and long previous thereto, and that the same was not 
rightfully claimed by any other person; and that after the 
death of said Joseph said Chloe still continued to reside 
thereon, inhabit and cultivate the same to the time of her 
death, and that the legal representatives of the said Joseph 
and said Chloe have still continued actually to inhabit, cul- 
tivate and improve said lands down to and embracing de- 
fendant and to the present time, then said Joseph or said 
Chloe, by virtue of their said inhabitancy, enjoyment and 
cultivation of said lands as aforesaid, acquired thereby a 
valid pre-emption right to the same under the statutes of the 
United States in such cases provided. And if the court shall 
further find that said lands were never subject to sale by 
reason of the same having been reserved from sale by the 
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fraudulent practice and pretended claim of said Martin Fen- 
wick, under whom plaintiff claims, whereby said Chloe or 
Joseph, or their legal representatives, embracing defendant, 
were prevented from entering the same, by pre-emption or 
otherwise, at the proper land office, and they and especially 
defendant did all in his power to enter on pre-emption the 
same, and was so prevented by the fraudulent practice of 
said Martin Fenwick, predecessor of plaintiff, and that by 
such false and fraudulent practice said Martin Fenwick 
finally obtained a patent or patents for said land, that their 
said pre-emption right is still a valid right in defendant, and 
the court ought to find for defendant, and decree said land 
claimed to be held by plaintiff in trust for defendant at the 
minimum government price. 

2. That once a right or pre-emption vests in the claimant 
(or his legal representatives) by his having complied with the 
law of settlement and cultivation, no fraud, wrong or mis- 
take of others, being land officers or other public functiona- 
ries, whereby he is prevented from complying with the formal 
requisites of law, can defeat said right, and that the same 
ought to prevail over a patent or other disposition of the land 
by public authority subsequent thereto, whether obtained by 
fraud or mistake. 

3. That the law views an act as done when the party shall 
have done all in his power to comply with its formal requi- 
sites, but is prevented by the action of the public functiona- 
ries or by his adversary.; and if the court then find from the 
evidence that defendant, as successor of said Joseph Fenwick 
or said Chloe Fenwick, has so been prevented from establish- 
ing his right of pre-emption to said lands before the proper 
tribunal, that then the court ought to find for the defendant. 

4. That if the court shall find that defendant has a vested 
pre-emption right to said premises, whether as representa- 
tive of said Joseph or Chloe Fenwick, or by virtue of his 
own settlement in person, improvement or cultivation there- 
on, being the head of a family over twenty-one years of age, 
and a citizen of the United States, and who has inhabited 
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and improved the same and erected a dwelling thereon, but 
who has been prevented by means of the fraudulent practi- 
ces of said Martin Fenwick’s predecessors of plaintiff, and by 
means of said reservation of said lands from-sale, and refusal 
on the part of the officers of the proper land office to permit 
defendant to pre-empt or enter said lands, though he made 
frequent application therefor, said defendant has a valid and 
subsisting right by pre-emption to said lands in controversy, 
and the court ought to find for defendant. 

5. That if the court should find against defendant on the 
issues, yet defendant, if the court shall find that he is in 
possession of the said old survey or grant to Joseph Fenwick 
in good faith, or of the valid pre-emption claim of said Joseph 
or Chloe Fenwick, and that said improvements have been 
made in good faith, she ought to have compensation therefor, 
and plaintiff enjoined from possession until the same shall 
be paid. 

6. If the court shall believe from the evidence that an out- 
standing right of pre-emption in the heirs of Joseph Fenwick 
or Chloe Fenwick under inhabitancy and cultivation of the 
land in question under act of 12th April, 1814, or any other 
pre-emption act, and that the lands could not have been en- 
tered or pre-empted by them by reason of the reservation 
thereon continuing to subsist under the fraudulent claim of 
said Martin Fenwick’s predecessor up to the time of his ac- 
quiring title from the government, in contravention of such 
rights, still exists, then the court ought to find for the de- 
fendant. 


The court took the case under advisement until the May 
term, and then gave and refused plaintiff’s instructions as 
stated above; and gave the second and fifth of defendant’s 
instructions, and refused the first, third, fourth and sixth. 

The court found the value of defendant’s improvements, 
deducted this value from the rents and profits found, and 


gave judgment for plaintiff for possession and the balance 
of rents. 


en Sat a Ol AU ES ATI 
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Motion for new trial overruled, and appeal by defendant, 
writ of error by plaintiff. 


Casselberry, for appellant and defendant in error. 


I. The plaintiff must have a cause of action at the time of 
the commencement of the action; and if he has no such 
cause, and acquires the same afterwards, his action must fail. 

‘No conveyance can be read in evidence as a title paper 
which was executed after the commencement of the suit— 
Pindell v. Mullikin, 1 Black, 585; Johnson v. Jones, id. 224, 

II. The court below also erred in charging the defendant 
rents and profits for both the ground and the improvements, 
instead of rents and profits for the ground alone, without im- 
provements. It is absurd to charge a person for the use of 

a thing which belongs to him. The correct rule is this:— 
where the ground belongs to the plaintiff and the improve- 
ments belong to the defendant, the plaintiff can only recover 
for that which the ground would bring without the improve- 
ments. 

III. It seems probable that the land was confirmed to Jo- 
seph Fenwick by the act of Congress of April 12, 1814—3 
U. S. Stat. 121. 

If the land was not confirmed by the act of 1814, the legal 
representatives are entitled to a pre-emption under the act of 
1814, § 5, and under the act of February 5, 1813—2 U.S. 
Stat. 797. 

By reading all of the evidence in the record, it will be 
found that there is sufficient proof of a right of pre-emption 
under the two above acts. The record shows that the claim 
of Martin Fenwick was about eight or nine miles from the 
land in dispute, and the Board of Commissioners of 1835 de- 
cided that the concession was fraudulently altered so as to 
include the premises ; he, therefore, had no just claim to the 
land, within the meaning of the acts of 1813 and 1814. The 
fact that the land officers wrongfully withheld the land from 
sale or pre-emption did not deprive the defendant of his pre- 
emption right. 
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The evidence in the record shows that the defendant, by 
himself and attorney, offered to enter the land on divers oc- 
casions, but the land officers wrongfully refused to let him 
do so. Where the land officers wrongfully refuse to let a 
person enter land by pre-emption, the offer of such person to 
enter is sufficient—Cunningham v. Ashley, 14 How. 377; 
Bernard’s heirs v. Ashley, 18 How. 43; Garland v. Wynn, 
20 How. 6; Lindsay v. Hawes, 2 Black, 554. 

The third section of the act of Congress of July 9, 1832 
(4 U.S. Stat. 567), provides that “from and after the final 
report of the Recorder and Commissioners, the lands con- 
tained in the second class shall be subject to sale as other 
public lands.” 

The claim of Martin Fenwick was placed in the second 
class, which is, according to the act last cited, the class con- 
taining the rejected claims. 

The final report was made sometime in 1835, and the final 
act of Congress was passed on the 4th of July, 1836—5 U.S. 
Stat.126. The land, therefore, has ever since 1836 been 
subject to sale in contemplation of law, and has been wrong- 
fully suspended from sale ever since by the land officers. This 
wrongful suspension of the sale of the land did not deprive 
the defendant of his pre-emption right whenever the land 
might be ultimately offered for sale. 

IV. As Martin Fenwick was a party to the proceedings be- 
fore the Board of Commissioners in 1835, he is estopped and 
bound thereby. The Board most solemnly decided, that the 
concession was fraudulently altered so as to include the land 
in dispute, instead of eight or nine miles distant, where it 
really belonged ; so that he had no right, title or-claim to 
the land in dispute to justify the land officers in refusing to 
permit the defendant to enter the land by pre-emption, under 
the acts of 1813 and 1814. 

V. The answer averred, and the evidence in the record 
undoubtedly proves, that Martin Fenwick procured the pas- 
sage of the act, for his benefit, of March 3, 1857 (read in 
evidence), by false representations to Congress, and by a 
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forged concession, which was fraudulently altered so as to 
describe the land in dispute, instead of describing land eight 
or nine miles off, where it properly belonged, and . by this 
means defrauded the defendant out of his pre-emption right 
to purchase the laad. The court below erred in not consid- 
ering these facts, which may be seen by reference to the fol- 
lowing decisions of the Supreme Court of the United States: 

Fletcher v. Peck, 6 Cranch, 87; U.S. v. Amistad, 15 Pet, 
594; Stoddard v. Chambers, 2 ‘How. 318. 

In Bagnell v. Broderick, 18 Pet. 453, the same judge held 
that a patent obtained under false suggestions might be avoid- 
ed at law by the party entitled to the land. 

VI. Ifthe defendant is not entitled to a pre-emption un- 
der the acts of 1813 and 1814, herein before mentioned, we 
contend that the evidence in the record shows that he cer- 
tainly is entitled to a pre-emption under the 10th and 15th 
sections of the act of Congress of September 4, 1841 (5 U.S. 
Stat. 455-7), and under the act of Congress of Mar. 3, 1843 
(id. 619-21)—Liytle v. Arkansas, 9 How. 314; Cunningham 
_v, Ashley, 14 How. 377; U.S. v. Fitzgerald, 15 Pet. 407; 
Bernard’s heirs v. Ashley, 18 How. 43; Garland v. Wynn, 
20 How. 6; Lindsay v. Hawes, 2 Black, 554; Minnesota v. 
Batchelder, 1 Wal. 109; Baker v. Gee, 1 Wal. 333. 

The above decisions establish the doctrine, that the wrong- 
ful or unlawful refusal of the officers of the government to 
sell the land does not deprive a pre-emptor of his rights; 
and if the government wrongfully dispose of the land, the 
pre-emptor can hold the grantee of the government as trus- 
tee and have the title of the land decreed from the grantee 
to himself; and that the wrongful suspension of the sale of 
land does not deprive the pre-emptor of his pre-emption right 
to purchase the land whenever it might be ultimately offered 
for sale. 

If, therefore, the land was suspended from sale at the time 
of the passage of the act of March 3, 1857, the defendant had 
a right to treat the plaintiff as trustee, and have a decree of 
the title from the plaintiff to himself for the land described 
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in the judgment. The tender of the money and the making 
of a written application is only necessary when the land offi- 
cers are ready, willing and waiting to receive them, and per- 
mit the entry by pre-emption. When a person offers to enter 
land under the pre-emption law, the presumption is that he 
is ready and prepared to pay the money, and make the ne- 
cessary affidavit and written application. This is no more 
than a reasonable and a fair constriction to give to such 


‘transactions. 


Whittelsey, for respondent and plaintiff in error. 


I. The act of Congress, and the patents issued in conform- 
ity therewith, gave to the plaintiff the legal title to the land 
—Hooper v. Scheiner, 23 How. (U.S.) 235, and cases cited 
by defendant’s counsel therein. 

The reservation of the last section of the act did not make 
the plaintiff, or his grantor, a trustee for any adverse claim- 
ant—Dredge v. Forsyth, 2 Black, (U. S.) 563. 

II. The defendant does not show himself entitled to a pre- 
emption as the representative of Joseph Fenwick’s Spanish 
claim. 

a. He does not show any conveyance from any of the heirs 
of Joseph Fenwick, while plaintiff claims under Martin Fen- 
wick, one of tlhe sons of Joseph and Chloe Fenwick, and is 
also an heir through his father. 

b. The claimants under Joseph Fenwick lost their right 
to enter the Spanish claim by pre-emption, by failing to com- 
ply with the terms of the act of Congress of July 9, 1832. 
They did not prior to the action of the Board of Commission- 
ers waive their Spanish claim and claim a right of pre-emp- 
tion within the time limited in the act. 

c. The evidence shows that Coons and Scudder, under 
whom Gill claims, were tenants of the Fenwicks, and the 
rents were paid to them until 1840; so that the possession 
of the tenants enured to the benefit of the Fenwicks, and the 
tenants could not claim the pre-emption to the Fenwick 
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claim against their landlords; and that is the pre-emption 
claimed, the 500 arpents, and not sections and quarters: 

III. The defendant does not show himself to have secured 
any right of pre-emption under the acts of Congress, so as to 
demand the interposition of a court of equity as against the 
plaintiff, who has the legal title. He has never complied 
with the acts of Congress relating to pre-emptions. He did 
not file with the Register of the Land Office, as required by 
section 15 of act of September 4, 1841 (5 Stat. U.S. 457), a 
written statement describing the land settled upon, and de- 
claring his intention to claim the benefit of the act, and did 
not attempt to make his proofs within one year after the pas. 
sage of that act. The importance of such provisions is seen 
when it appears that defendant claimed the Fenwick grant 
and not a quarter section, and that from 1840 to 1854 no 
attempts were made to file a statement or prove up a claim. 
He claims under Scudder, who claimed under Coons, and 
both were tenants of Fenwick ; and if they claimed for them- 
selves, they were barred by the limitations of the act of Con- 
gress. He does not bring himself within the provisions of 
the act of Congress of March 2, 1848—5 U.S. Stat. 620. 

By section 5, all claimants under the pre-emption laws 
were required, within three months of the date of the act, or 
within three months after settlement made, to make known 
their claims in writing to the Register, giving the designa-. 
tion of the tract and the time of settlement; and if they fail- 
ed to do this, their claim “ was forfeited.” 

It was not intended that the pre-emptors should have the 
liberty of settling upon public lands, and then be allowed to 
wait until some other rights intervened before filing their 
claims, and thus prevent sales and entries and grants. 

Defendant, even if claiming under his entry under Scud- 
der in 1849, did not file his claim, nor designate the lands 
upon which he had settled, so that the proper entries could 
be made upon the books and plats of the Land Office; and it 
is only when sued by a claimant under a patent, that he 
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asks the court to do for him what he should have done for 
himself. 

There is no evidence whatever upon the books of the Land 
Office, or its plats or papers, that defendant, or those under 


- whom he claims, ever filed any statement in writing, any 


designation of sections or quarter sections, or made any 
proofs of settlement. He might have made such proofs by 
affidavits taken before a magistrate ; he was not required to 
have such affidavits taken by the Register only. He has 
wholly failed to do what the law required of him. 

By examining the cases upon the subject of pre-emptions 
by the Supreme Court of the United States, it will be seen 
that in every case the party filed his statement in writing 
and made his proofs; and then the Register and Receiver 
having by mistake of the law refused the entry, their judg- 
ment was corrected by the courts. But no case can be found 
where the whole matter was left to parol and verbal evi- 
dence, unless it may be that an entry was made by a stranger 
within the time limited for filing the statement, to-wit, three 
months. This will apply to all the cases—Lytle v. Arkan- 
sas, 9 How. 314; Cunningham v. Ashley, 14 How. 377; U. 
S. v. Fitzgerald, 15 Pet. 407; Bernard v. Ashley, 18 How. 
43; Garland v. Wynn, 20 How. 6; Hooper v. Scheiner, 23 
How. 235; Lindsay v. Haines, 2 Black. 

Unless the defendant bring himself within the provisions 
of the acts of Congress he has no standing in court, and the 
patent is conclusive, for the defendant stands upon a naked 
possession—Sarpy v. Papin, 7 Mo. 503; Allison v. Hunter, 
9 Mo. 741; Barry v. Gamble, 8 Mo. 88; Lewis v. Lewis, 9 
Mo. 183; O’Hanlon v. Perry, 9 Mo. 804; Carver v. John- 
son, 20 Mo. 108; Bagnell v. Broderick, 13 Pet. 846; Ma- 
guire v. Tyler, 1 Black, 195; Willot v. Sanford, 19 How. 79. 

IV. The plaintiff was a purchaser from the patentee, with- 
out notice of any claim of defendant. The patentee was 
never in this State, and therefore defendant’s possession was 
no notice to him. Possession is not notice of claim of title, 
but only evidence of notice. 
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v. The defendant cannot be allowed to show or prove any 
fraud in procuring the act of Congress—Fletcher v. Peck, § 
Cranch, 87. Martin Fenwick did not stand in the relation 
of trustee for defendant, who shows no conveyances from the 
heirs of Joseph Fenwick, nor was he trustee for them, the 
heirs ; for he had an adverse claim which was confirmed 
when their claim had been long barred, and the lands had 
become public and open to entry and sale. 

Upon the writ of error, plaintiff’s counsel makes’ the fol 
lowing point: 

VI. Upon the record, defendant was not entitled to 1 re- 
cover the value of the improvements. 

a. The statute R. C. 1855, p. 694, only allows a suit for an 
injunction, to be sustained after a judgment for the recovery 
of possession. 

b. It appears from the record that defendant did not enter 
under any title whatever, for he claims that the lands were 
government lands; so that he did not enter in good faith, 
believing that he had a good title, for he shows no title nor 
conveyances from anybody. 

The court should therefore have given judgment for plain- 
tiff for the full amount of the rents and profits found. 


Hotmes, Judge, delivered the opinion of the court. 


This was an action of ejectment upon a petition in the 
usual form. The answer admitted possession by the defend- 
ant of a portion of the premises sued for, and disclaimed 
possession of the rest. It contained also a bill in equity, 
stating a case of equitable jurisdiction, in due form, on the 
ground of fraud on the part of Martin Fenwick, under whom 
the plaintiff claimed title, in procuring a reservation of the 
land in question to be made by order of the Commissioner 
of the General Land Office, and noted upon the books of the 
Register and Receiver of the Land Office at Jackson, Missou- 
ri, and in procuring an act of Congress to be passed confirm- 
ing the land to him, and authorizing patents to be issued to 
him for the lands granted, whereby the defendant had been 
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prevented. from presenting his pre-emption claim and making 
an entry of the same lands. It stated also that the defend- 
ant had had possession of the premises for several years, and 
had made valuable improvements thereon; and -prayed that 
the plaintiff might be decreed to hold the land in trust for 
his use, and to convey the same to him on being paid one 
dollar and a quarter per acre for the land; or if the plaintiff 
should be allowed to recover, that he should be enjoined from 
taking possession of the premises until he should pay the 
amount to be allowed for compensation for his improve- 
ments. The court gave the plaintiff judgment for the pos- 
session of the premises of which the defendant admitted he 
was in possession, and (sitting as a jury) assessed the dam- 
ages and the monthly value thereof. In making this assess- 
ment, the court estimated the value of the rents and profits 
and the value of the improvements, and, deducting the one 
from the other, found a balance due the plaintiff of one hun- 
dred and five dollars, for which he had judgment. Both 
parties complain of this judgment: the plaintiff, that the 
value of the improvements was deducted from his damages ; 
and the defendant, that the plaintiff was allowed to recover 
at all. 

The defendant excepted to the admission of one of the pat- 
ents in evidence, for the reason that the record showed that 
the petition had been filed before the date of the patent. 
There was evidently a clerical mistake of one year in the 
date of filing the petition, but it sufficiently appears other- 
wise by the record that the suit was actually commenced in 
1858 and after the date of the patent. The summons was 
served on the defendant on the 31st day of October, 1858. 
Strictly speaking, this was the commencement of the suit. 
There is nothing in this point. 

It was further objected that one of the patents did not cover 
any part of the lands in controversy. There was evidently 
a mistake in the description of the township as 35, when it 
should have been 34; but this call may be rejected for re- 
pugnancy, and description enough will still remain to ascer- 
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tain and describe the land with cértainty. The description 
is not only by townships and sections of the public surveys, 
but also calls expressly for the U.S. survey No. 1244 of Geo, 
A. Hamilton as the southern boundary of the land granted, 
By this means the true location could be identified and ren. 
dered certain—2 Greenl. Crui. Dig. 307, n.1. There was 
no error in admitting the patent. 

It is still further objected that one portion of the lands 
sued for, and inoluded in the judgment, was not covered by 
the description of either patent; and this appears to be, so 
far, strictly true. But this portion was embraced within the 
description contained in the first section of the act of Con- 
gress which was in evidence. This section of the act amount- 
ed to a legislative grant of the lands therein described. The 
granting words are “ that Martin Fenwick be and is hereby 
confirmed in his claim of five hundred arpents of land”— 
going on to describe the several parcels by the sectional sub- 
divisions of the public surveys of lands subject to sale at 
Jackson, Missouri. The identity of the lands sued for with 
those granted was amply proved by the evidence. These 
granting words are the same as those contained in the act of 
Congress of June 13, 1812, and the case comes clearly within 
the principle applied to that act, “ that a grant may be made 
by a law as well as by a patent pursuant to law,” and “ that 
a confirmation by law is as fully, to all intents and purposes, 
a grant as if it contained in terms a grant de novo”—Strother 
v. Lucas, 12 Pet. 454; Chouteau v. Eckhart, 2 How. (U.S.) 
372. The act also authorizes the Commissioner to issue pat- 
ents; but, however convenient a patent might be in such 
case, it cannot be considered as absolutely necessary for the 
purpose of showing a grant of title. This objection cannot 
be sustained. 

Upon a careful examination of the evidence in reference 
to the matter of fraud, we have found no sufficient reason 
for interfering with the judgment of the court below on this 
part of the case. It is altogether probable that the action of 
Congress, in making this grant, was based mainly upon the 
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consideration of the ancient possession of this identical land, 
which had continued in the family of Joseph Fenwick for 
several generations, wholly independent of the fact that the 
old Spanish concession, calling for another river, had been 
fraudulently altered to make it call for this land on the river 
Brazeau. Whether or not there was a mistake of the name 
of the river in the original concession, the fact was that Jo- 
seph Fenwick had taken actual possession of this land. The 
claim had been rejected by the several Boards of Commis- 
sioners, but the members of the family still retained posses- 
sion. Martin Fenwick was one of the heirs. The possession 
of the administrator of the widow Fenwick, his mother, may 
properly be considered as the possession of the heirs. 

The evidence shows that the defendant intruded upon this 
prior possession, and, as it would seem, for the very purpose 
of setting up a pre-emption right to the property, against the 
more just claims of the heirs of Fenwick, and that he ob- 
tained full possession only by buying off a tenant of the Fen- 
wicks. We donot see that there was any fraud in Martin 
Fenwick procuring a reservation of this land from sale until 
the action of Congress could be had upon his claim. Nor 
is there any satisfactory evidence that any fraud at all was 
practised upon Congress to induce them to pass this act. 
The fraud suggested seems to consist merely in this altered 
concession; but there is no reason to believe that this fact, 
even if unknown, had the least influence with Congress. 
Nor can this court undertake to inquire into the reasons and 
motives of Congress in passing this act for his relief—Fletch- 
er v. Peck, 6 Cranch, 87. 

There are many cases in which the action of the Registers 
and Receivers of the land offices, in the matter of pre-emp- 
tions and entries, have been examined by the courts, where 
the claims of different persons came in conflict before them ; 
and there are some cases in which the grantee of land under 
a patent has been declared in equity to be a trustee for the 
use of another, having the better right; but this is not one 
of those cases. In all those cases, it was shown that the 
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party complaining had acquired some actual and definite le. 
gal right. Here no step had been actually taken at the Land 
Office towards acquiring a right of pre-emption. No notice 
had been filed within the time limited by law; no affidavit 
had been made, no proofs offered, and no money paid or tep- 
dered. Nothing had been accomplished towards making an 
entry by right of pre-emption. Inquiry had been made at 
the Land Office, and the party had been informed that the 
lands were reserved and were not then subject to pre-emp- 
tion, and an attorney had been employed to watch the office 
and ascertain when the reservation should be removed. If 
not satisfied with the action of the Commissioner in order. 
ing the land to be reserved, he might have appealed to the 
Secretary, or to the President. Even if reserved without 
authority of law, the grievance of this party would rather be 
an injury sounding in damages, than an infringement of any 
definite and positive legal right acquired in this land. Nor 
is there any proof of any actual fraud practised upon the 
Commissioner. The Register and Receiver merely obeyed 
instructions. The defendant shows no such right, title, or 
interest, in this property, as can give him any standing ina 
court of equity. The land had certainly not been sold before 
the passage of the act of Congress, nor had any other person 
than the grantee acquired any actual right or title in these 
lands. The plaintiff stands here upon the grant and his pat- 
ents, and must be held entitled to recover. 

The plaintiff insists that there was error in deducting 
the value of the improvements from the amount of the rents 
and profits, and in giving judgment only for the balance as 
damages. The statute contemplates that the party dispos- 
sessed may recover compensation for all improvements made 
by him in good faith on the lands prior to his having notice 
of the adverse title—R. C. 1855, p. 694, § 20. 

The court below seems to have been so far satisfied of the 
good faith of the defendant as to allow his claim for compen- 
sation. We are not prepared to say it was wholly destitute 
of merit, nor that it was founded in bad faith rather than in 
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honestly mistaken views of his legal rights. Under all the 
circumstances, we are inclined to think the conclusion arrived 
at by the court below was not far from the real justice of the 
case. For these reasons the judgment will be affirmed. The 
other judges concur. 


Srate OF Missouri ex rel. J. P. VastiIne, Petitioner, v. 
McDonaLD, JupGE oF St. Louis Prospate Court, Re- 
spondent. 


Laws—Public Administrators.—The special statute (March 8, 1857—Sess. Acts 
1856-7, p. —) authorizing the election of public administrators in St. Louis 
and other counties, was not repealed by the general statute, R. C. 1865, p. 
515, § 1, authorizing probate or county courts to appoint public adminis- 
trators for their counties. 


Petition for Mandamus. 


Clover 5; Jecko, for petitioner. 


The argument of the defendant undoubtedly will be, that 
the adoption of the revision of 1865 was a repeal of the spe- 
cial law of 1857; that the revision of 1865, which declares 
that each court having probate jurisdiction in any county 
may appoint a public administrator, is a repeal of the law of 
1857, which says that thereafter the public administrators 
of those counties named in that act shall be elected by the 
qualified voters of said counties; and, to support this argu- 
ment, reference will be made to the 6th sec., ch. 224, R. C. 
1865, which continues in force, or leaves to expire accord- 
ing to their respective provisions or limitations, all acts of a 
local nature, or specifically applicable to particular counties, 
in force on the 1st day of November, 1865, not repealed by, 
or repugnant to the provisions of the general statutes. 

It will be claimed that the provisions of the act of 1857 
are repugnant to the provisions of the general statutes. This 
proposition is denied by the petitioner, who asserts the full 
existence of the provisions of the act of 1857 in St. Louis 
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county. He asserts that both laws may well stand as they 
stood together before—the one (the revision of 1865) the 
rule, the other (the law of 1857) the exception : one specific. 
ally covering certain ground, to-wit, the counties named in 
that act; the other covering all other counties (except where 
the same exception prevails) generally. 

A revision treating of general subjects, and digesting stat- 
ute laws of a general nature, ought not to be held by impli- 
cation to repeal local, private, or temporary laws. 

It is hard to tell to what the enactment of the 6th section 
referred to, because it is reasonably certain, if anything can 
be certain, that all acts, or parts of acts, of a private, local, 
or temporary nature, or specifically applicable to particular 
cities or counties, in force on the 1st of November, 1865, not 
repealed by or repugnant to the provisions of the general 
statutes, or some act of the then present session of the Gen- 
eral Assembly, would have continued in force or expired, 
according to their respective provisions or limitations, with- 
out any such provision. 

It is supposed that this provision was inserted in the stat- 
utes simply as declaratory of what would have been the case 
without it, so as to place the matter beyond any and every 
dispute of what was the effect of a general revision of all the 
general statutes upon the operation of private, local, or tem- 
porary laws. 

To hold that the revision of 1865 repeals all other laws 
previous in time because it treats of the same subject matter 
generally—all other laws of a special or private character— 
is going to an extravagant length; and yet to hold that the 
revision of 1865 repeals the laws of 1857, is to go this length. 

What constitutes a repugnancy so as to give this operation 
to the law of 1865? The answer must be, in the theory of the 
defendant—the law of 1857 makes the tenure of office two 
years—the law of 1865, four years—the law of 1857 makes 
the office elective—the law of 1865, appointive: these are 
repugnancies, so that the two laws cannot stand. 

Surely there is no repugnancy in making the office in St. 
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Louis county elective, and in other counties appointive; or 
the term of office in St. Louis county four years, and in other 
counties two years. The repugnancy then lies in this, that 
in St. Louis county the office shall be elective under the law 
of 1857 and the provisions of the law of 1865, which says— 
each court having probate jurisdiction in any county may 
appoint a public administrator for its county. 

The term “repugnant”? means irreconcilable; the laws 
must be repugnant before a repeal is worked by construction 
that it must be “ irreconcilable’’— that is, cannot stand to- 
gether—Smith’s Com. Stat. & Const. 879. See, also, § 788, 
p. 905, same author, for strong exceptions to the rule—which 
is a general rule, it is true, but with very many exceptions, 
that a subsequent statute will control the provisions of a 
former statute. Deters v. Renick, 37 Mo. 597, is a strong 
case. A later statute which is general and affirmative does 
not abrogate a former which is particular—Dwar. on Stat. 
5382. The law does not favor a repeal by implication unless 
the repugnance be quite plain. Although two acts of Par- 
liament are seemingly repugnant, yet if there be no clause 
of non obstante in the latter, they shall, if possible, have 
such- construction that the latter may not be a repeal of 
the former by implication—Id. 533; Sedg. on Stat. 123. 

Sir O. Bridgman lays down this doctrine, that the law will 
not allow the exposition of a statute to revoke or alter, by 
construction of general words, any particular statute, where 
the words may have their proper operation without it. 


J. K. Knight, for respondent. 


The following propositions are maintained as decisive of 
this case : 

I. A subsequent statute which is clearly repugnant to a 
prior one necessarily repeals the former statute, although it 
does not do so in terms—Sedg. Stat. 124 et seq.; Dwar. on 
Stat. 585; 10 Mass. 37; 12 Mass. 555; 3 Bacon Abr., tit. 
Stat. 440. 

II. Although a repeal by implication is not favored by 
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the courts, yet if the repugnancy between the two acts is so 
irreconcilable that they cannot stand together, then the prior 
act must be held to be repealed—Sedg. on Stat. 127 et seq. ; 
Dash v. Vanvleek, 7 Johns. 477-97 ; 4 Cow. 556; 11 Wend, 
329; 6 Pick. 501. 

III. A subsequent act repeals a prior one when the two 
cannot subsist together ; that is, when they are so essentially 
and substantially inconsistent that both cannot be executed. 
—Sedg on Stat. 125; 21 Pick. 373; 16 Barb. 15; 3 How. 
(U.8.) 686; 18 N. Y. 260; 21 Penn. 387. 

IV. The repealing act may be a total, partial, or tempo- 
rary repeal of the prior one. In the latter case, the subse- 
quent act will be held to be only a repeal pro tanto—Fales 
v. Whiting, 7 Pick. 225; Fitzgibbon, K. B. 195. The act of 
3d March, 1857, as to county School Commissioners, is re- 
pealed by another act of Gen. Stat. 267, § 49; see also act 
of November 4, 1857, Sess. Acts, p. 8. 

V. The two acts, so far as the public administrator is con- 
cerned in this case, are essentially and substantially incon- 
sistent. They cannot by any possibility stand and be exe- 
cuted together. If the office of public administrator is to be 
elective by the people, it cannot by any possibility be appoint- 
ive by the Probate Court; if, on the contrary, the adminis- 
trator is to be appointed by the Probate Court, he cannot be 
elected by the people. If he is to hold his office for but two 
years, his term of office cannot be four years. This is as clear 
a case of repugnancy as can well be imagined. The two acis 
_cannot be executed together, and the local act must stand 
repealed—Howe v. Starkweather, 17 Mass. 240. 

VI. This is held to be the effect of the 6th sec., chap. 224, 
p. 882, R.C. 1865. Ifany act of a “ private, local, or tem- 
porary nature” was intended to be repealed when repugnant 
to the general statutes, why not this ? 

VII. The general statute in this case was passed ata re- 
vising session of the General Assembly. In such case, all 
prior statutes are repealed by the subsequent one revising 
the whole subject matter of the prior statutes, unless contin- 
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ued in force by a saving provision—1 Pick. 43; 10 Mass. 37; 
5 Pick. 168; 12 Mass. 555; 5 Hill, 221; 10 Barb. 46. 

Where parts of a prior act are omitted in a revising stat- 
ute, they cannot be revived by construction—1 Pick. 45, 
154; 9 Pick. 97. 


Waener, Judge, delivered the opinion of the court. 


The relator claims the office of public administrator of St. 
Louis county by virtue of an election by the people at the 
last general election, and the respondent refuses to approve 
his bond and permit him to qualify on the ground that the 
law making the office elective is repealed, and that the pow- 
er to appoint a person to fill the said office is vested in the 
respondent as sole judge of the St. Louis Probate Court. 
By an act of the Missouri Legislature approved March 3, 
1857, it was provided at the next general election after the 
passage of the law, and every four years thereafter, the pub- 
lic administrator should be elected in certain counties in- 
cluding St. Louis, and that he should hold his office for four 
years and until his successor should be elected and qualified. 

The General Statutes, chap. 428, § 1,.p. 515, declares that 
“each court having probate jurisdiction in any county may 
appoint a public administrator for its county who shall have 
been a resident citizen of the county for one year previous 
to his appointment, and shall hold his office for two years 
and until his successor be qualified.”” Chap. 224, § 6, p. 
883, of the General Statutes, provides that all acts or parts 
of acts of a private, local or temporary nature, or specific- 
ally applicable to certain particular cities or counties, in force 
on the first day of November in the year 1865, not repealed 
by or repugnant to the provisions of the General Statutes or 
some act of the present session of the General Assembly, 
shall continue in force or expire according to their respect- 
ive provisions or limitations. 

It is contended here that this last recited section of the 
general statutes necessarily repeals the special law and vests 
the power of appointment in the court having probate juris- 
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diction, as prescribed by sec. 1, chap. 128; that the two acts 
are repugnant and inconsistent, and that the former must 
give way to the latter. It may be stated as a well settled 
rule of construction that the law does not favor the repeal of 
a statute by implication—Dwar. on Stat. 533; 11 Coke, 63; 
Dyer, 847. A later statute, which is general and affirmative, 
does not abrogate a former, which is particular, without neg- 
ative words are used, or unless the two acts are irreconcila- 
bly inconsistent—Deters v. Renick, 87 Mo. 597; Dwar. 582; 
Brown v. County Court, 21 Penn. Stat. 37; O’Neil v. Com- 
monwealth, id. 427. Sedgwick says: ‘The reason and. 
philosophy of the rule is, that when the mind of the legis 
lator has been turned to the details of a subject, and he has 
acted upon it, a subsequent statute in general terms or 
treating the subject in a general manner, and not expressly 
contradicting the original act, shall not be considered as in- 
tended to affect the more particular, or positive, previous 
provisions, unless it is absolutely necessary to give the latter 
act such a construction in order that its words shall have 
any meaning at all.” —Sedg. Stat. & Const. Law, 123. 


But it may be regarded as equally well settled, that a 
subsequent statute, which is clearly repugnant to a prior 
one, necessarily repeals the former, although it do not do so 
in express terms: Leges posteriores priores contrarias, ab- 
rogant. Now, the same provisions, in reference to giving 
the courts, having probate jurisdiction, the appointment of 
public administrators, was in the revisions of 1845 and 1855. 
It was incorporated in the statute book at the time the spe- 
cial law was passed rendering an election necessary in cer- 
tain counties. The mind of the Legislature was especially 
directed to the general law when the special law was enact- 
ed. The special law must, then, be considered as a particu- 
lar provision, an enactment upon the same subject matter in 
pari materia, and to be constructed in harmony with the 
general law. The revision of 1866, in the enactment of the 
same general law in precise and identical terms, cannot be 
held as a repeal of the particular special provision by ‘any 
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sound or recognized rule of construction. Can it be said that 
the 6th section of chapter 224 accomplishes this result? It 
continues in force all acts and parts of acts of a private, 
local, or temporary nature, specially applicable to particular 
cities or counties not repealed by or repugnant to the pro- 
visions of the general statutes. The law, then, remains pre- 
cisely where the statutes of 1855 left it. The general law 
and the special law both stood in full force by legislative en- 
actment and legislative modification. It is evident there is 
no direct repeal ; the presumption is strongly against a repeal 
by implication, and the manifest intention of the Legislature 
is indisputably opposed to the abrogation of the special law. 

The Constitution wisely places a check on the vicious sys- 
tem of special legislation, but it does not enjoin the repeal 
of special acts which were in existence before it took effect. 

A peremptory mandamus is ordered. The other judges 
concur. 


——_+#0e,—_ 


Strate OF Missouri ex rel. CHARLES HEQUEMBOURG, Petitioner, 
v. SAMUEL LAWRENCE, Respondent. 


1. Quo warranto — Practice. — State ex rel. McIihany v. Stewart, 82 Mo. 379, 
affirmed. Otherwise than upon an agreed case upon the facts, the Supreme 
Court will exercise its discretion and refuse leave to file an information in 
the nature of a quo warranto. 

2. Quo warranto—Information.—An information of quo warranto was originally 
a proceeding of a criminal nature prosecuted by the Attorney General, ex 
officio, in behalf of the State, to inquire into and punish the party usurping 
an office to which he had no legal title. An information in the nature of a 
quo warranto is essentially a civil proceeding to decide, as between two 
parties, which has the better right to an office, and can be filed in the Su- 
preme Court only after leave granted. 


Petition for Que warranto. 


And now comes Joseph P. Vastine, prosecuting attorney 
for the 8th Judicial Circuit of the State of Missouri, com- 
prising the county of St. Louis, and at the relation of Charles 
Hequembourg, exhibits to this honorable court an informa- 
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tion in the nature of a quo warranto, and states that Samuel 
C. Lawrence, the defendant, has usurped, intruded into, and 
unlawfully holds and executes the office of justice of the 
peace for the sixth ward of the city of St. Louis, in the coun- 
ty of St. Louis, and that said defendant has no right or au- 
thority to hold said office. ~ 

Plaintiff further states that the County Court of St. Louis 
county, heretofore, to-wit, on or about the 26th day of May, 
A. D. 1866, subdivided the county of St. Louis into forty 
election districts for the general election to be held Novem- 
ber 6, 1866 ; and that the sixth ward of the city of St. Louis, 
in which the said Samuel C. Lawrence has usurped the office 
of justice of the peace as aforesaid, is included in the 234d, 
24th, 25th and 26th election districts; and that said election 
districts comprise also portions of the 5th, 6th, 7th and 8th 
wards of the city of St. Louis; and that the general election 
for the year 1866 for said 23d election district was held at 
the house numbered 560 Market street, between Twentieth 
and Twenty-first streets, in the 5th ward of the city of St. 
Louis, and that registered voters residing in the 5th and 6th 
wards of the city of St. Louis voted thereat; and that the 
general election for the 24th election district was held at the 
court-house in the 5th ward of the city of St. Louis, and that 
registered voters residing in the 5th and 6th wards of the said 
city of St. Louis voted thereat; and that the general elec- 
tion for the 25th election district was held at the house of 
one Guerdman, in the 7th ward of the city of St. Louis, and 
that registered voters residing in the 6th, 7th and 8th wards 
of the city of St. Louis voted thereat ; and that the general 
election for the 26th election district was held at the office 
of one Walther, in the 7th ward of the city of St. Louis, and 
that registered voters residing in the 6th, 7th and 8th wards 
of the said city of St. Louis voted thereat ; and that no elec- 
tion was appointed or held in the 6th ward of the said city. 

That all voters duly registered in the 23d election district 
were permitted and entitled to vote in said district at said 
general election without regard to the ward in which they 
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lived, and that all voters duly registered in the 24th election 
district were permitted to vote at said general election in 
that district without regard to the ward in which they lived, 
and that all voters,duly registered in the 25th and 26th elec- 
tion districts were permitted and entitled to vote at said gen- 
eral election in their respective districts in which they were 
duly registered without regard to the ward in which they 
lived ; and that no election was ordered or held in the 6th 
ward. 

Plaintiff further states, that the judges of the election for 
the 23d, 24th, 25th and 26th election districts certified to 
the County Court the number of votes cast for the various 
candidates for the office of justice of the peace for said 6th 
ward without regard to the residence of the voters, and that 
such certificates did not and could not show how many of 
said voters voting at said districts were resident of and en- 
titled to vote for justice of the peace of the 6th ward, and 
that no election held in the 5th or 7th ward could be valid 
or effective to elect a justice of the peace for the 6th ward. 

Plaintiff further states that there was no order of the St. 
Louis County Court, or any other authority, ordering an 
election for justice of the peace within said county, and no 
place designated for holding said election, and that there was 
no legal and valid election held for electing justices of the 
peace ; but that the County Court of St. Louis, notwithstand- 
ing no legally authorized election for justice of the peace was 
held in said county, unlawfully certified to said Samuel C. 
Lawrence that he was elected as justice of the peace of said 
sixth ward of the city of St. Louis, and, acting under the 
pretended authority of said certificate, said Lawrence has 
usurped said office. 

Plaintiff therefore prays for a judgment of ouster against 

-said Samuel C. Lawrence, and for such other and further 
judgments and orders as to this court shall seem proper to 
prevent said defendant from usurping, intruding into, or un- 
lawfully holding or executing said office. 


Knox & Smith, for petitioner. 
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Homes, Judge, delivered the opinion of the court. 


This petition seems to have been filed in this court under 
a misapprehension of the nature of the proceeding and of 
the practice of the court in cases of gdo warranto. It ap. 
pears to have been filed, and a writ of quo warranto was 
sued out, as upon an ex officio information. An ez officio 
information in the nature of quo warranto may be filed in 
this court by the Attorney General, or by the circuit attorney 
of the county, as representing the State in cases arising 
within the county (in place of Attorney General) on behalf 
of State, as a matter of course, and without leave of the court 
specially granted for that purpose. It is a proceeding of a 
criminal nature on the part of the State as for a misdemean- 
or in the usurpation of a public office—R. C. ch. 18, § 10; 
3 Black. Com. 262; 4 Black. Com. 812; Archb. Cr. Pl. 66; 
6 Com. Dig. tit. quo warranto, A. C.8. The case of the State 
v. Bernoudy, 36 Mo. 279, was an ex officio information on 
behalf of the State, and not an information at the relation 
of a private person for the purpose of trying a matter of pri- 
vate right between two individuals. When the State, by 
her proper officers, sees fit to complain of this defendant for 
the usurpation of a public office, it will then be time to con- 
sider that case. 

This is not such an information. It is an information in 
the nature of quo warranto in the name of the circuit attor- 
ney (as is usual and proper ), at the relation of a private indi- 
vidual, and seeks the determination of a matter of private 
right betweem two private persons. Such an information 
can be filed in this court only on leave specially granted 
for that purpose. This was originally a criminal proceeding, 
and where the information is filed by the Attorney General 
or by the circuit attorney, e2 officio, and in behalf of the 
State, it is still to be considered as a proceeding of a crim- 
inal nature ; but where it is filed at the relation of a private 
individual to try a matter of private right between two per- 
sons claiming the same office, it is essentially a civil pro- 
ceeding, though prosecuted in the name of the circuit at- 
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torney, and, in some measure, under the forms of criminal 
procedure. The subject was examined in the case of the 
State ex. rel. McIlhany v. Stewart, 32 Mo. 382, and it was 
there decided that the granting of leave to file an infurma- 
tion of this kind, in this court, was a matter of discretion, 
and would not ordinarily be granted. 

The constitutional jurisdiction of the Supreme Court in 
these cases is not doubted. In the absence of any statute 
provision on the subject, this jurisdiction will be exercised, 
when @ proper case makes it necessary, according to the 
course of the common law—State v. Merry, 3 Mo. 278. In 
that case all the facts were admitted by the plea. Cases 
have been allowed to be submitted, it seems, on an agreed 
state of facts. But the practical inconvenience of calling a 
jury to our bar, in the absence of any statute specially ap- 
plicable to such a proceeding, to say nothing of the press of 
regular business in this court, may be deemed a sufficient 
reason for denying the leave. The statute has given jurisdic- 
tion to the Circuit Court, where the parties may find an am- 
ple remedy, and where the issues of fact may be conveniently 
tried by jury—R. C. 1865, ch. 157. Thig statute has no ap- 
plication to this court. An information &t the relation of a 
private person, being essentially a civil proceeding to ascer- 
tain and settle a mater of private right between two indi- 





‘ viduals, belongs more properly to the appellate jurisdiction 
. of the Supreme Court—State ex. rel. McIlhany v. Stewart, 
. 32 Mo. 382. Otherwise than upon an agreed case on the 
\ facts, it may be taken as settled by that case that leave will 


d not be granted here to file an information of this nature, 
except, perhaps, in a very extraordinary case. 


al The petition does not profess to state the particular in- 
ie terest of the relator in this matter, nor does it contain a suf- 
n- ficient statement of the matter of private right in controversy 
te between the relator and the defendant to show a cause of 
r- action, and to enable the court to take jurisdiction of the 


subject in his behalf. When these facts are stated, issues of 
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fact may arise requiring a trial by jury. We think the pe. 
tition should have been filed in the Circuit Court. 

The demurrer will be sustained. 

The other judges concur. 


——_*@o8or-—— 


Strate or Missouri ex rel. JOHN B. BELL, Petitioner, v. Sam- 
UEL Harrison, Respondent. 


Mandamus— Elections.—After the clerk of the county court has, in pursuance 
of the statute, called to his assistance two justices of the peace or of the 
county court, and bas publicly examined and cast up the vote of the coun- 
ty, nothing remains for him to do but the ministerial duty of issuing cer. 
tificates to the candidates elected. ‘The legality or illegality of the votes 
is not submitted to his judgment; the determination of that question be. 
longs to other tribunals. Any party aggrieved by the issuing of the cer- 
tificate must pursue his remedy in the courts. 


Mandamus to Clerk of Washington County Court. 


Van Allen, for petitioner. 


The petitioner shows that he filed the oath of loyalty re- 
quired of all candidates—§ 8, art. 2, Const. Mo., R. C. 26. 

The petition further shows that he was candidate for the 
office of circuit clerk of Washington county, Mo., at the gen- 
eral election held November 6, 1866; and that on the 8th 
day of November, 1866, Samuel Harrison, clerk of the Coun- 
ty Court, with the assistance of Jonas Anthony and Michael 
Maloney, two justices of the peace of said county, examined 
and cast up the votes given to each candidate, as required 
to do by § 25, ch. 2, tit. 2, R. C. 1865, p. 63. 

The petitition further shows that the said clerk and his 
assistants cast up a large majority of votes in favor of the 
petitioner, nevertheless he refuses to give to the petitioner a 
certificate of election as required to do by § 25 aforesaid. 

By § 52, ch. 2, tit. 2, R. C. 1865, p. 66, it is provided that 
no election of any county officer shall be contested unless 
legal notice in writing be given, &c., to the opposite party 
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within twenty days after the votes shall be officially counted. 
See also Castello v. St. Louis Co. Ct., 28 Mo. 259. 

The petition in this case shows that the votes were official- 
ly counted by the clerk on the 8th day of November, 1866. 
With that count this petitioner is entirely satisfied, and has 
no desire to contest it. 

As soon as the clerk with his assistants had officially 
counted the votes on the 8th day of November, he dismissed 
his assistants, the candidates and spectators left, and there 
remained but one duty for the clerk to perform, and that 
was to deliver to your petitioner, in accordance with such 
official count, a certificate of his election as circuit clerk of 
Washington county, Missouri. The clerk of the County 
Court having refused to perform that duty, your petitioner 
asks this court to compel him by mandamus. 

The duty of giving a certificate of election is a simple cler- 
ical act, and this petitioner having no other remedy he is 
entitled to the aid of this court by its process of mandamus— 
38 Mo. 293; 85 Mo. 198; 7 Johns. (N. Y.) 549. 

The clerk having officially counted the votes on the 8th 
day of November, he cannot after that day change that count. 
To allow him to do so would, in effect, nullify the provisions 
of § 26, ch. 2, tit. 2, R. C. 1865, by which he is required. to 
compare the returns publicly, &c., giving proclamation at 
the court-house door—} 26, ch. 2, tit. 2, R. C. 638. 

If the clerk may change the count which he made public- 
ly on the 8th, in the presence of your petitioner and others, 
he can then, at any time privately, deprive a candidate, le- 
gally qualified and elected, of his right to appeal, as a can- 
didate is not supposed to know what acts an officer performs 
in privacy, or his reasons therefor; and therefore, in his 
notice of appeal to the Circuit Court, he cannot state the 
grounds of error committed by the clerk of the County 
Court in his recount made privately and without the legal 
assistance which the law requires in § 25, ch. 2. tit. 2. 

The granting of the certificate of election does not determ- 
ine the ultimate right to the office; it is only a prima facie 
35—VOL. XXXVIII. 
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right to qualify and hold until after the twenty days; then, 
if no other candidate gives him a legal notice of appeal, his 
right to the office is absolute. 


Knox & Smith, for respondent. 


WaGNER, Judge, delivered the opinion of the court. 


The petitioner prays a mandamus in this court to compel 
the respondent, who is county clerk of Washington county, 
to grant him a certificate of election as clerk of the Circuit 
Court of said county. He alleges in his petition that at the 
general election held in the county of Washington on the 6th 
day of November, 1866, he was a candidate for the office of 
circuit clerk of said county, and that within fifteen days pre- 
vious to the election he subscribed aud filed the oath of loy- 
alty required by the Constitution, and that after such elec- 
tion, to-wit, on the 8th day of November, the respondent as 
county clerk of said county, with the assistance of two jus- 
tices of the peace, publicly and in the presence of several 
citizens and candidates in the court-house, in the town of 
Potosi in said county, did examine and cast up the votes 
which had been given for the several candidates at the said 
preceding general election; and that the respondent, as 
clerk, and his assistants, did find and cast up five hundred 
and sixteen votes that had been cast for and given to the 
petitioner for the office of clerk of the Circuit Court, and 
they found and cast up three hundred and twenty-seven 
votes which had been given for William T. Hunter for the 
same office; and also found and cast up forty votes which 
had been given for Wm. E. McGrady for the same office; 
and the above were the only and all the votes given at such 
election for candidates for the said office of circuit clerk; 
and they further found that the petitioner had received the 
highest number of votes given at said election for said office. 
The petitioner further states that on the 12th day of Novem- 
ber he applied to the respondent, as clerk of the County 
Court, at his office in the court-house, for a certificate of 
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election, verbally, and also demanded the same in writing, 
put that respondent refused, and still refuses, to give the 
certificate. , 

The respondent, for answer to the alternative writ, denies 
that the petitioner received a majority of the registered votes 
cast at the said election held on the 6th day of November, 
1866 ; states that there was no legal registration of the voters 
in Union and Concord townships, in said county of Washing- 
ton, and that in the said townships, in violation -and disre- 
gard of law, two hundred and fifty-two ballots were given 
for the petitioner, and that the votes so cast were not cast by 
registered voters. He further states that there was no legal 
registration of voters in either of said townships, and that 
before said election the pretended registration of voters in 
said townships was rejected by the supervisors for the reason 
that the same had not been made in conformity to law. He 
also alleges that the poll books returned to his office by the 
judges of election showed that the registration law had been 
disregarded by the judges, and that the votes cast were il- 
legal. He then avers that the votes of said townships should 
have been rejected for the reasons above stated, and would 
have been rejected but for the threats and clamor of the 
friends of the petitioner, by which he was induced to cast up 
the votes of said townships. 

There is no traverse made to the answer, and it must 
therefore be taken to be true. . 

The law requires that within eight days after the close of 
each election, the clerk of each County Court shall take to 
his assistance two justices of the peace of his county, or two 
justices of the County Court, and examine and cast up the 
votes given to each candidate, and give to those having the 
highest number of votes a certificate of election. And the 
clerks in comparing the returns from the several townships 
must do it publicly in the court-house of their counties, first 
giving notice of the same by public proclamation at the court- 
house door—R. C. 1865, p. 63, §§ 25, 26. It has been con- 
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sidered heretofore as settled that the clerk in comparing and 
casting up the votes certified to him acts in merely a min- 
isterial capacity, and that the legality or illegality of the 
votes is not submitted to his judgment, the determination 
of that question properly belonging to another tribunal. 

By the registration law, now in force in this State, no per- 
son is legally qualified to vote until he has been duly regis. 
tered in pursuance of its provisions, and all votes cast in vio- 
lation or disregard of the law are totally illegal and of no 
effect. ; 

Whether the clerk would have had the authority, when he 
proceeded publicly to examine and cast up the votes, to re- 
ject them if it had plainly appeared that the law concerning 
registration had been disregarded, is a question not properly 
before us, and we therefore express no opinion upon it. 
But he did, in pursuance .of the statute, take to his assist- 
ance two justices of the peace of the county, and publicly 
examine and cast up the entire vote. After that was per- 
formed, nothing remained for him but the mere ministerial 
duty of issuing the certificate ; and any party aggrieved must 
pursue his remedy by a direct contest in the courts of the 
country. But the respondent in his answer says that in the 
count and casting up, the votes of the two townships would 
have been rejected had it not been for the threats and clam- 
ors of the friends of the petitioner. 

If a party is compelled to do an act against his will by 
threats and impending violence which in law would amount 
to duress, unquestionably the act would be a nullity, and he 
would not be bound thereby. But there is nothing alleged 
here to show that the respondent was in danger, or appre- 
hended that he was in danger, of any of the acts which would 
constitute duress per minas. 

A peremptory mandamus will be ordered. The other 
judges concur. 




















OCTOBER TERM, 1866. 





Weil et al. v. Tyler et al., Garn. 





JosepH WEIL AND Max WEIL, Respondents, v. C. H. TYLer 
& Co., Garn., Appellants. 


_ 


. Notes for Property—Demand—Contracts.—Notes payable in money absolute- 
ly do not require any demand of payment before commencing suit; but 
notes payable in specific articles of personal property, when neither time 
nor place of payment are specified, are not subject to this rule, and before 
a suit can be maintained, a specific demand of payment, in accordance with 
the terms of the contract, must be made. 

2, Attachment — Garnishee. — An attaching creditor only acquires such rights 

against the garnishee as the debtor possessed at the date of the garnish- 

ment; and no process can place the garnishee in a worse position than he 
would have occupied had he been directly sued by the debtor in the attach- 
ment suit. 


Appeal from St. Louis Law Commissioner’s Court. 


S. A. Holmes and C. H. Chapin, for appellants. 


I. If the assignment of the due-bill by the defendant to 
Baehr was valid, the garnishee must be discharged. 

II. A note or due-bill payable in specific articles, in which 
no day or place of payment is mentioned, becomes due on a 
special demand of the articles specified at the debtor’s place 
of business, and such a contract becomes a money debt only 
after a demand and refusal to pay over the specified proper- 
ty. The defendant having made no such demand, no right 
of action had accrued at the time the appellant was garn- 
ished—Chip. Contr. 28, 33-5, 48; id. Eaton’s Supp. § 8, p. 
228, & § 12, p. 284. 

III. A debt or note for specific articles cannot be garn- 
ished ; it is only a debt due in money that can be garnished 
—Drake on Attach. § 550; McMinn v. Hall, 2 Tenn. 828 ; 
4 Mass. 102; Minn v. Parker, 1 Ala. 421; 6 Port. 871; 14 
Pick. 550; 7 B. Mon. 101; Attach. Act, R. C. §§ 19, 20, 35, 
36, 88. 


Davis § Evans, for respondents. 


Wacner, Judge, delivered the opinion of the court. 


The appellant was summoned as garnishee of one Henry 
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Bucking, and in his answer denied all indebtedness other- 
wise than upon a certain due-bill, of which the following js 
& Copy : 

“ St. Louis, Mo., November 16, 1860. Due Henry Buck- 
ing one thousand dollars in brandy at five dollars per gallon. 
We will let him have one or two barrels of fine whiskey on 
the above amount. This is for commissions. C. H. Tyler 
& Co.” 

The due-bill was endorsed, and there was an interplea 
filed, but the issue was found against the claimant; and as 
it has no material bearing on the question raised by the 
record, it will not be further noticed. 

Upon a trial before the court, a jury being waved, no evi- 
dence was given that a demand was ever made for the brandy 
mentioned in the due-bill ; but there was evidence tending 
to show that the appellant had the brandy, and had always 
been ready and willing to deliver the same when legally de- 
manded or called for. The court decided that a special 
demand for the delivery of the brandy previous to the serv- 
ice of the garnishment was not necessary, and then rendered 
judgment against the garnishee for the amount in money. 

Notes for the payment of money, absolutely on demand, 
require no specific demand ; the commencement of a suit is 
a sufficient demand. But the rule is otherwise with respect 
to notes payable in specific articles, where no day or place of 
payment is mentioned, or are not fixed by some clear and 
certain implication-of law. Thus, where the note was paya- 
ble in farm produce on demand, and neither time nor place 
of payment was specified, it was held that before an action 
could be maintained a specific demand should have been 
made at the farm of the debtor—Lobdell v. Hopkins, 5 Cow. 
516. Where a party has agreed or obligated himself to pay 
in specific articles, he cannot be charged or proceeded against 
as for a money debt till demand is made, and there is a re- 
fusal or neglect on his part to perform the contract; for un- 
til then he is in no default, and he has a right to insist on 
the terms of his agreement. And, on obvious principles, 
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courts have no right to interfere with the contracts between 
parties, and to make one party pay money when by the terms 
of his contract he has agreed to pay, and the other party has 
agreed to receive, something else. As long as a party is 
ready and willing to comply with his contract, he is entitled 
to stand by it, and it is only when he has been guilty of a 
breach that he is chargeable in a different manner. 

An attaching creditor only acquires such rights against 
the garnishee as the debtor possessed, and no process or pro- 
ceedings can place the garnishee in a different or worse posi- 
tion than he would have occupied if sued directly by the 
debtor in the attachment suit. 

The payee in the note or due-bill could not have sustained 
his suit, and obtained a money judgment, without having 
made a prior demand and met with a refusal on the part of 
the payer to deliver the brandy, and the attaching creditor 
cannot pretend to stand in any more favorable attitude— 
Drake on Attach. § 550; Bartlett v. Wood, 32 Vt. 372; 
Stadler v. Parmlee, 14 Iowa, 175; Minns v. Parker, 1 Ala. 
421; Wrigley v. Geyer, 4 Mass. 102; McMinn v. Hall, 2 
Tenn. 828; Smith v. Chapman, 6 Porter, 365; Willard v. 
Butler, 14 Pick. 550 ; Blackburn v. Davidson, 7 B. Mon. 101. 

The judgment will be reversed and the cause remanded. 
Judge Fagg concurs; Judge Holmes, having been of coun- 
sel, not sitting. 


IN THE MATTER OF JIM SPRADLEND, ON Habeas Corpus. 


Criminal Practice—Trial—Habeas Corpus.—The application to be discharged, 
by a prisoner held under an indictment for a criminal offence, because he 
has not been tried in accordance ‘with R. C. 1865, ch. 218, §§ 27-28, must 
be made to the court in which the indictment is pending. No person can 
be discharged from an imprisonment under the habeas corpus act, who is 
imprisoned on an indictment, or by virtue of process to enforce such indict- 
ment—R. C. 1865, ch. 155, § 38. 


Hotmes, Judge, delivered the opinion of the court. 


The petitioner asks to be discharged from the custody of 
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the jailor of the county of St. Louis, on the ground that, 
being imprisoned to answer an indictment in the Circuit 
Court of Iron county on a charge of murder, he has not been 
brought to trial before the end of the second term after the 
November term of said court in 1864, and within the time 
prescribed by law, and that such delay was not upon his ap- 
plication. The return of the jailor shows that the prisoner 
is held in his custody and was received into his custody from 
the sheriff of Iron county, upon the order of the Circuit 
Court of said county, for safe keeping, pending further pro- 
ceedings in said court in a cause wherein the State of Mis- 
souri is plaintiff and the said Jim Spradlend is defendant, 
upon a charge of murder. 

The statute provides in what cases a prisoner may be dis- 
charged,on grounds of this nature, by the court under whose 
process he is held in custody—R. C. 1865, ch. 218, §§ 27-8. 
One of the provisos is that such delay be not occasioned by 
the want of time to try the cause at the second or the third 
term after that at which it was triable after indictment 
found. This cause of delay is not negatived in the petition. 
The records of that court are not before us, and we have no 
means of ascertaining whether he is entitled to be discharged 
or not. The application should be made to the Iron county 
Circuit Court. Moreover, no person can be discharged un- 
der the habeas corpus act who is imprisoned on an indict- 
ment, or by virtue of process or commitment to enforce such 
indictment—R. C. 1865, ch. 155, § 38. 


The prisoner is remanded to the custody of the jailor. 
The other judges concur. 


-—_+o0e,—— 


JaMeS McManan, Respondent, v. Joun A. FRANKLIN, WIL- 
LiaM H. May, anp Jacos Leg, Appellants. 


Principal and Agent.—It is the duty of an agent in all cases where he has col- 
lected money for his principal, to give him immediate notice of the fact. 
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Appeal from Montgomery Circuit Court. 


Plaintiff delivered to defendants tobacco, to be by them 
forwarded to St. Louis for sale. The tobacco was sold by 
defendants’ factors in St. Louis, and the proceeds remitted 
by express to defendants, who did not notify the plaintiff of 
the sale and receipt of proceeds. Subsequently, the defend- 
ants’ store was broken open and plundered by rebel enemies, 
and the moneys in defendants’ safe stolen. 


At the trial, the following instructions were given: 


1. If the jury believe from the evidence that@the defend- 
ants had notice of the approach of the king’s enemies a 
sufficient time before their arrival to have removed plain- 
tiff’s money to a place of safety, and neglected to do so, then 
defendants were guilty of culpable negligence, and the jury 
must find for the plaintiff if they should also believe from 
the evidence that defendants, acting as commission mer- 
chants and shipping agents, had received the returns of sale 
of the plaintiff’s tobacco. 

2. If the jury believe from the evidence that the proceeds 
of the sale of the tobacco was not taken by the king’s ene- 
mies, but the same was secured and preserved by Franklin, 
May & Co., and that plaintiff made a demand for said pro- 
ceeds and the defendant refused or failed to pay, then the 
jury must find for plaintiff. 

3. If the jury believe from the evidence that the defend- 
ants, as forwarding and commission merchants, received the 
proceeds of the sale of the tobacco a considerable time before 
the taking of said proceeds by the king’s enemies, and that 
the plaintiff had no notice of that fact, and that the defend- 
ants failed to send such notice, then the defendants were 
guilty of culpable negligence, and such taking by the king’s 
enemies constitutes no defence to this suit. 

4. If the jury believe from the evidence that a legal de- 
mand was made for the proceeds of the sale of the tobacco, 
and defendants failed to pay over the same, then the jury 
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must find for the plaintiff; and the jury are instructed that 
a demand made by a person having a verbal authority from 
plaintiff, and having in his possession the receipt for the ship. 
ment of the tobacco at the time of the demand, is sufficient 
authority to make the demand so made a legal demand, if 
they also believe from the evidencé that the defendants made 
no objection at the time of such demand on the score of 
authority. 


The defendants then asked for the following instructions; 


1. If the jury believe from the evidence that on the night 
of the 14th @f October, 1864, the money sued for by plaintiff 
was taken, stolen and carried away from the store or posses- 
sion of defendant’s by the king’s enemies, those of the Uni- 
ted States, or of the State of Missouri, and that said money 
was without the fault or negligence of defendants taken, 
stolen and carried away by such enemies and marauders, 
then the plaintiff cannot recover in this action. 

2. The defendants were not bond to give notice to the 
plaintiff of the receipt of the money unless they find that the 
defendants, in this case or transaction, acted as forwarding 
and commission merchants, and were receiving pay or com- 
mission on the amount of sales they made in such capacity. 

3. By the term “king’s enemies, those of the United 
States, or of the State of Missouri,’ is meant persons con- 
nected with or belonging to the military forces of a de facto 
power at war with the Government of the United States. 


Henderson, Dyer § Orrick, for appellants. 
Sanders 5 Carkener, for respondent. 


The evidence shows that the money was received by ap- 
pellants on the 26th September, 1864, and that the time at 
which the appellants claim the money was stolen was on the 
14th October, A. D. 1864, making a period of eighteen days 
that the money was retained by the appellants before the 
time that they claim the same was stolen. This was not 
réasonable notice—Lyle v. Murray, 4 Sanf. (N. Y.) 590; 











OCTOBER TERM, 1866. 551 











Holmes v. City of Carondelet. 





Davis v. Davis et als., 10 Johns. 284; Story v. Turner & Co., 
4 Rawl. 223. 


Waener, Judge, delivered the opinion of the court. 


The error complained of in this case is the giving im- 
proper instructions ; but, after an examination of the evidence 
upon which they are based, we have wholly failed to perceive 
how they could have injured the appellants. Assuming, as 
is here contended, that the appellants acted as agents for 
the respondent, instead of forwarding and commission mer- 
still they are in no better condition, for the proof shows that 
they had received the money, and entirely neglected to no- 
tify their principals; and it is the duty of an agent, in all 
cases where he has collected money for his principal, to give 
him immediate notice of the fact. 

We do not approve of the phraseology of respondent’s 
third instruction, and the words “ considerable time” might 
ordinarily have a tendency to mislead the jury. The rea- 
sonableness or unreasonableness of time would have been 
the proper mode of submitting the matter to the jury. How- 
ever, it is obvious in this case, viewing all the facts and cir- 
cumstances, that the result would have been the same, and 
that the appellants have no reason to complain. 

The judgment is affirmed. The other judges concur. 


e 
_—t-2 6 >—— 


NATHANIEL HoLMeEs, Respondent, v. City or CARONDELET, 
Appellant. 


1. Landlord and Tenant—Municipal Corporations.—Decision in case of Graham 
v. City of Carondelet, 38 Mo. 262, affirmed. 

2. Ejectment—Judgment—Estoppel.—A judgment in an action of ejectment is 
not a bar to a subsequent action between the same parties. 


Appeal from St. Louis Land Court. 


Casselberry, for appellant. 
Chapin, for respondent. 
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Wacener, Judge, delivered the opinion of the court. 


This case cannot be distinguished from Graham v. City of 
Carondelet, 33 Mo. 262. The main question is precisely 
the same, and it must therefore be considered as determined 
and no longer open for our consideration. 

The counsel for the appellant cites and relies upon several 
cases reported in 22 & 26 Mo.; but upon an examination 
of those cases it will be seen that they are dissimilar and not 
in point. They are not adjudications on the same question, 
although they relate to the same subject matter. All that 
they determine is, that the cities of St. Louis and Carondelet 
by their corporate authorities had power to make leasescon- | 
taining a clause of forfeiture for non-payment of rent re. 
served, and that such forfeiture, when declared in proper 
form according to the rules of law governing the matter, 
could not be relieved against. 

The question as to whether the forfeiture was legally de- 
clared, which is the very question here, was not before the 
court in those cases; but it was before the court, and ex- 
pressly passed upon and adjudicated, in Graham’s case. 

But it is further insisted, that the proceedings and judg- 
ment in the former case between the parties constituted a 
bar to the respondent’s recovery in this case. It seems that 
the City of Carondelet brought ejectment against the re- 
spondent in 1856 to recover possession of the premises now 
in controversy, and had judgment in 1858. 

By the common law, contrary tothe rules which govern 
in other actions, an action of ejectment may be brought re- 
peatedly for the same thing, and the previous judgment will 
not constitute an estoppel. By the R. C. 1855, p. 695, § 33, 
it was provided that a judgment in ejectment should be a bar 
to any other action between the same parties, or those claim- 
ing under them, as to the same subject matter, except in case 
of judgment by non-suit. An adjudication was made on this 
statute in the case of ‘Miles v. Caldwell, 2 Wal. (U. S.) 35, 
and its propriety was strongly vindicated and extolled, as 
being peculiarly proper and appropriate in this country, 
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where ejectment is often used to try the title of real estate. 
But in 1857 this statutory provision making judgments in 
ejectment a bar was repealed by the Legislature, and the law 
restored as it previously existed—Slevin v. Brown, 32 Mo. 
176. This suit was commenced in 1863, and is not affected 
by the statute as it existed prior to the repeal of the section 
creating the bar. 

The judgment will be affirmed. Judge Fagg concurs ; 
Judge Holmes being interested did not sit. 


~-~- 4 FO -e—-— 


James T. Foster, Respondent, v. Bengamin F. Reyno.ps, 
Appellant. 


1. Pleading—Mortgage—Injunction.—A party seeking to enjoin a sale under a 
mortgage or deed of trust, must set forth specifically the defence relied 
upon, such as payment, want of consideration, &c.; it is not sufficient to 
allege that he does not owe the note described in the mortgage. 

2. Mortgage — Future Advances. — A mortgage may be given to secure future 
advances, or as a general security for balances which may become due ; 
and the security may be taken in a sum large enough to cover the floating 
debt to be secured thereby. 

3. Mortgage—Parol Evidence.—Parol evidence is admissible to show with what 
purpose and intent a mortgage was executed ; as, that, although upon its 
face itwas given tosecure a specific sum, it was intended as a security for 
future advances and responsibilities. 


Appeal from Madison Circuit Court. 
J. G. & J. A. Beal, for appellant. 


I. The court below should have permitted the defendant 
to.prove by parol evidence the object of the execution of the 
deed of trust; that the sum of $2,625, for payment of which 
the deed was given to secure, was intended by the parties to 
secure future advances and security for debts of Foster not 
exceeding the sum of $2,625. 

“Mortgages may be given tosecure future debts, advances 
and responsibilities; and when the deed recites the amount 
of a note for which the mortgage is given, parol evidence is 
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admissible to show that it was intended to secure future aq. 
vances or liabilities. And this security may be for future 
advances in the form of a mortgage for a specific sum suff. 
ciently large to cover the amount of the floating debt intend. 
ed to be secured”—Bk. of Utica v. French, 3 Barb. Ch. 293. 
Collins v. Carle, 18 Ills. 254; 1 Hill. on Mort. 212-18; 17 
Mo. 58. 

A mortgage taken to secure future advances is valid al- 
though it does not show upon its face the real character of 
the transaction—13 Ills. 254; 7 Ala. 143; 5 Binn. 585. 

Where a bond and mortgage are actually given to secure 
a particular specified debt, it may be shown by parol evi. 
dence that it was intended to cover a distinct and separate 
debt—3 Barb. Ch. 293. 

Ii. The demurrer of appellant to the petition of respénd- 
ent should have been sustained, because the petition fails to 
show why the respondent does not owe the mortgage note of 
$2,625. The facts should be stated as fully as required in 
the answer—R. C. 1855, p. 1229, § 3; 15 Mo. 628; 18 Mo. 
383; 35 Mo. 172, 316. 

If the debts were not secured by the mortgage as alleged 
by respondent in his petition, then there would be no such 
irreparable injury as will authorize a court of equity to in- 
terfere by injunction, as the sale would be void—R. C. 1856, 
p. 1248, § 4, & p. 1249, § 9; Sayre v. Tompkins, 23 Mo. 443; 
32 Mo. 497; 19 Mo. 490. 

Errors and informalities in the proceedings are released 
in an application for injunction—R. C. 185d, p. 1249, § 10. 
The notice by the trustee was merely informal and errone- 
ous in stating a sale for anything else but the mortgage 
note. The debts mentioned in the notice of the trustee con- 
stitute the consideration of the mortgage note. 

A mortgage may be made to secure the payment of money, 
the performance of a duty either existing at the time the 
conveyance is made, or to be created, or to arise in future— 
Brant v. Robertson, 16 Mo. 143; 1 Hill. on Mort., ch. 3, § 3, 
p- 52, 3d ed. 
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III. A mortgage given to secure future advances may he 
taken for a specific sum sufficient to cover the floating debt 
intended to be secured—1 Hill. on Mort. ch. 12, § 46. Parol . 
evidence was admissible to establish the fact, that the debts 
paid by appellant for respondent was in pursuance of and 


- upon the faith of the mortgage (same authority). The holder 


of such a mortgage.may advance upon it up to the sum spe- 
cified, and be secure in his advances to the extent of such 
advances—Ibid. 

The case of Curle’s heirs v. Eddy, relied on by respondent 
in the court below, in 24 Mo. 117, is not in point, nor does 
it support the respondent’s cause. 


Emerson, for respondent. 


Waener, Judge, delivered the opinion of the court. 


The respondent in this cause made application to the Cir- 
cuit Court to enjoin the appellant from selling certain real 
estate under and by virtue of a mortgage. The petition 
stated that on the 23d day of June, 1860, the respondent 
conveyed certain real estate in trust to secure the payment 
of a certain note, described in the deed of mortgage for the 
sum of $2,625; that the appellant advertised the mortgaged 
property for sale on the 25th day of September, 1863, and in 
the notice stated that the mortgage was to secure the note 
therein described, and also any demands which might be 
paid by appellant as security or endorser for the,respondent, 
and that payments as such security and endorser had been 
made amounting in the aggregate to upwards of $700. The 
petition then averred that the mortgage was not given to 
secure any debt which appellant might pay as security or 


. endorser, and there was no such power given by the said 


mortgage. The respondent by his petition then denied that 
appellant had paid for him the sum of $700, or any part 
thereof, and denied also that he owed the note for $2,625, or 
any part thereof. To this petition there was a demurrer, 
which the court overruled. 
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The appellant then filed his answer, stating in substance 
that previous to and at the time of executing the mortgage 
-by the respondent, he, the said respondent, was greatly in. 
debted and embarrassed ; that his property was about to be 
attached, and that in order to afford temporary relief to the 
respondent it was agreed by and between respondent and 
appellant, that the appellant should endorse for the respond- 
ent, or become liable as security for his debts then imme. 
diately pressing him, and that in consideration thereof the 
mortgage and note in question were executed; that it was 
not known at the time of the execution of the mortgage 
to what extent the respondent was indebted and for what 
amount he would require the appellant to become his en- 
dorser or surety; that the mortgage note for $2,625 was given 
in consideration of the liability which the appellant would 
incur by his endorsing for and becoming respondent’s secur- 
ity, and that to secure him in such liability it was given in an 
amount sufficiently large to cover and include all sums which 
might be required to be assumed by the arrangement. The 
answer then set out specifically the debts which the appellant 
had paid for and on account of the respondent by reason his 
becoming his surety or endorser, and prayed that the tem- 
porary injunction which had been granted might be dis- 
solved. 

On a final hearing of the cause, the court excluded all the 
testimony relating to the agreement between the parties, and 
not embodied in the mortgage, on the ground that it tend- 
ed to contradict, alter and vary the written contract, and 
then made the injunction perpetual. 

The court erred in refusing to sustain the demurrer to the 
petition ; the allegation that the respondent did not owe the 
note was not sufficient. If payment, want of consideration, 
or any other defence was relied on, the nature of the defence 
should have been specifically set forth. 

Weare not aware that the precise point has been adjudged 
in our courts, but the cases are very numerous showing that 
a mortgage or judgment may be given to secure future ad- 











































OCTOBER TERM, 1866. ° 





Foster v. Reynolds. 





vances, or as a general security for balances which may be- 
come due from time to time from the mortgagor or judgment 
debtor; and this security may be taken in the form of a mort- 
gage or judgment for a specific sum of money sufficiently 
large to cover the amount of the floating debt to be secured 
thereby—Bk. of Utica v. Fink, 3 Barb. Ch. 303; Shirras et 
als. v. Craig et al., 7 Cranch, 34. 

The next question is as to the admissibility of the evi- 
dence, or whether the principle will apply when the mort- 
gage does not on its face provide for future advances and 
responsibilities. The mortgage is taken to secure $2,625, 
and it is recorded for that sum. Now, if there has been no 
money paid, it is clear by the well established principles of 
law that the mortgagor is not prohibited by his signature 
from showing that fact by parol. Parol evidence is often 
admitted not to contradict the written instrument, but to 
show with what purpose and intent it was executed. Such 
evidence is admissible to show that.a deed or bill of sale ab- 
solute on its face was intended as a mortgage, or as a secu- 
rity for money only—Van Buren v. Olmstead, 5 Paige, 9; 
Johnson v. Huston, 17 Mo. 58. 

We are therefore of the opinion that the evidence offered 
by the appellant and excluded by the court was admissible, 
not for the purpose of contradicting or explaining the written 


= Va 





instrument, but for the purpose of establishing the fact that 
the endorsements were made and the liabilities resulting 
therefrom were paid on the strength of the security contained 
| in the mortgage. The court should have proceeded to a 


complete adjustment of the equities between the parties and 
admitted the evidence. 

The judgment is reversed and the cause remanded for fur- 
ther proceedings in accordance with this opinion. Judge 
' Holmes concurs; Judge Fagg absent. 
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JosePpH WEIL AND Max WEIL, Respondents, v. C. H. Tyan, 
Garn., &., Appellant. 


1. Attachment — Garnishee — Judgment—Estoppel.—A judgment against a garn. 
ishee in a suit by attachment, or under an execution, will not protect him 
against a subsequent recovery in favor of one who had previously to the 
garnishment taken an assignment of the debt from the defendant. 

2. Attachment—Garnishee—Note.—Where the garnishee by his answer admits 
that he had given a note to the defendant, but also stated that he did 
not know who held the note at the date of the garnishment, the ownership 
of the note is a material issue in the case, and the burden of proof is upon 
the plaintiff to show that at the service of the garnishment the defendant 
was the owner and holder of the note. 

3. Witness—Note—Assignor.—The assignor of a note is a competent witness to 
prove the consideration of the assignment—Perry v. Siter et als., 87 Mo, 
279, affirmed. 


Appeal from St. Louis Law Commissioner’s Court. 


Plaintiffs sued defendant upon a note executed to H. 
Buching and assigned to the plaintiffs. The defence was, 
that the defendant had been summoned as a garnishee of the 
payee of the note upon judgments obtained before a justice 
of the peace, and that judgments had been rendered against 
him as garnishee, which he had paid. The record from the 
justice’s court showed that the defendant had answered to 
the garnishment, admitting the execution of the note, but 
stating that he did not know who was the holder of the note 
at the time he was garnished. There was no denial of this 
answer, but upon it judgment was rendered against the 
garnishee, which he paid. 

The assignment of the note to the plaintiff was also denied, 
and the assignor, Buching, was offered as a witness to prove 
that at the date of the garnishment he was the owner of the 
note, and that there was no consideration for the assign- 
ment. The witness was excluded, and judgment given for 
plaintiffs, and defendant appealed. 


S. A. Holmes and Chapin, for appellant. 


Davis & Evans, for respondents. 
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Homes, Judge, delivered the opinion of the court. 


The questions presented in this case must be considered 
as already determined by the previous decisions of this court. 
It has been repeatedly decided that a judgment against a 
garnishee in an attachment, or on execution, will not protect 
him against a subsequent recovery in favor of one who had 
previously to the garnishment taken an assignment of the 
debt from the defendant debtor—Dobbins v. Hyde, 37 Mo. 
114; Funkhouser v. How, 24 Mo. 44. 


The fact of the ownership of the note by such defendant 
debtor at the time of the garnishment is held to be involved 
in the issue to be tried on the answer of the garnishee in 
such cases, and that the judgment rendered therein will be 
binding upon the parties to the proceeding. 


The judgment rendered against the garnishee, as it ap- 
pears by the transcript offered in evidence, was manifestly 
erroneous. Judgments were given upon the answers of the 
garnishee alone; these answers did not show or admit an in- 
debtedness to the defendant debtor, but stated distinctly that 
he did not know who was. at that time the holder and owner 
ofthe note. This note was a negotiable note, possessing a 
qualified negotiability under the statute—Labadie v. Chou- 
teau, 37 Mo. 413. 

As regards liability to garnishment, a note of this kind 
stands of the same footing with negotiable paper (St. Louis 
Perpet. Ins. Co. v. Cohen, 9 Mo. 421); and the burden was 
thrown upon the plaintiff to establish affirmatively by evi- 
dence the fact that the execution debtor was, at the date of 
the garnishment, the holder and owner of the note; for oth- 
erwise the garnishment did not arrest the debt in the hands 
of the garnishee—Funkhouser v. How, 24 Mo. 44 ; Drake on 
Attach. (3d ed.) § 579. 

The statute declares that no person shall be charged as 
garnishee on a promissory note, bill, draft, or other security 
in its nature negotiable, unless it be shown at the hearing 
that such note, bill, draft, or other security, was the prop- 
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erty of the defendant when the garnishee was summoned— 
R. C. 1855, p. 247, § 27. 

This note had been assigned to the plaintiff before the 
garnishments, and the garnishee was liable on the note to 
such assignee, and not to the execution debtor, provided that 
such assignment had been actually made. The plaintiff in 
those cases was bound to deny the answers, and make an 
issue for trial of the fact of ownership of the note at the date 
of the garnishment, and to establish that fact by affirmative 
proof before he could be entitled to judgment against the 
garnishee. The statute authorizes the justice to render a 
judgment upon the answer of the garnishee alone only in 
cases where it appears by the answer that the garnishee is 
indebted to the defendant debtor. But the garnishee, as it 
- would appear, took no exception or appeal, but paid the judg- 
ments. It is plain that these judgments could be no bar to 
any right which the assignee (plaintiff here) might have to 
recover the debt against the maker of the note. He was no 
party to those proceedings ; and if the garnishee, by his own 
laches, allowed judgments to go against him, and paid them 
up without exception or appeal, the result may be that he 
will have to pay the debt twice. Nevertheless, it was com- 
petent for the defendant to dispute the plaintiff’s title to 
recover, by showing that he had paid the debt under the 
garnishments served on him while the defendant debtor was 
still the owner of the note; and this brings up the question 
upon the exclusion of the testimony of the assignor of the 
note to the plaintiff in reference to the consideration of the 
assignment. The defendant proposes to prove that there was 
no consideration for the assignment, and that the beneficial 
interest in the note still belonged to the assignor (the execu- 
tion debtor) at the date of the garnishments. Now, so far 
as the consideration was concerned, we think that this testi- 
mony was admissible. 

This subject was examined in Perry v. Siter, 87 Mo. 279, 
and it was there held that the actual consideration was 
a fact extrinsic to the writing, and that an inquiry into the 
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consideration did not necessarily involve any alteration, 
change, qualification or contradiction to the written instru- 
ment, but merely tended to show what party had the bene- 
ficial interest and actual ownership of the note. If this 
note really belonged to the defendant in the executions at 
the time of the garnishments, it was subject to the garnishee 
process, and was arrested in his hands as his property, not- 
withstanding the naked legal title may have been transferred 
to the plaintiff. This evidence, therefore, should have been 
admitted. 

The judgment will be reversed and the cause remanded. 
The other judges concur. 


—+20o >——_ 


ELisHA WARFIELD ef als., Respondents, v. Peter LINDELL 
et als., Appellants. 


1, Ejectment— Tenants in Common—Limitations.—A party entering into posses- 
sion of land under a deed which makes him a tenant in common with other 
parties, will be presumed to take possession for his co-tenants as well as for 
himself. Where an adverse possession for the time required by the statute 
is shown, there is no need of presuming a deed, as the adverse possession 
by itself alone will be evidence of an estate in fee and equivalent to an ab- 
solute title. 

2. Ejectment — Tenants in Common —Ouster— Limitations.—By presumption of 
law, the possession of one tenant in common is the possession of his co-ten- 
ants; but where one co-tenant takes possession of the land, and openly and 
notoriously exercises acts of exclusive ownership for a series of years, as 
by removing the soil, quarrying and selling rock, and by such acts as 
amount to the destruction of the thing itself, taking all the rents and profits 
without account, and by other acts which exclude the idea of his claiming 
as co-tenant, a jury will be warranted in presuming an ouster. The notice 
of ouster to the co-tenants may be constructive, by such open and notorious 
acts of ouster, or such an assertion of a claim to the exclusive possession of 
the whole land, as in law will impart notice to the co-tenants of an adverse 
and exclusive claim of title. 


Appeal from St. Louis Land Court. 


Plaintiffs sued defendants in ejectment for lots 5, 6, 7 and 
8 in Bates, Smith & Lisa’s addition to St. Louis, as laid out 








562 . §T. LOUIS. 





Warfield et als. v. Lindell et als. 





in 1817. The facts of the case were the same as at a former 
trial—30 Mo. 272. In addition to all the facts stated in that 
report, the following new evidence was given: . 

Record in partition in suit of N. A. Ware (under whom 
Warfield, the plaintiff, claims) against the heirs of Smith 
and Bates, filed July 27, 1836, in which partition Ware ad- 
mits of record the sale of lots 5, 6, 7 and 8, now sued for, to 
have been made in the lifetime of Smith, Bates and Lisa, or 
as early as 1822; and the same report concerning these lots 
5, 6, T and 8 was made on the 28th day of November, 1836, 
by the commissioners in said petition, of whom Peter Lindell 
was one. 

Deeds passed between N. A. Ware and Mary Lisa, execu- 
trix of Manuel Lisa, dated the 15th June, 1841, and 11th 
June, 1846, confirming said partition in all respects, and 
stating that said confirmation was made to quiet title to Lisa’s 
interest to said addition. 

It was also shown that one Whiting built a mill on the 
property in suit about forty-six years ago; that Peter Lin- 
dell succeeded to this possession of Whiting sometime be- 
tween 1826 and 1831; that Lindell took possession of the 
mill, sold off the machinery, used the mill as a warehouse, 
built a number of houses on the lots, quarried and dressed 
rock on the place, and held in person and by his tenants no- 
torious and actual vossession of the lots 5, 6, 7 and 8, from 
1826 to 1831, down to the commencement of this suit. Lin- 
dell quarried rock to a large amount from 1832 to 1857, and 
took all the profits. 

Martin Thomas, through whom plaintiff and Ware both 
claim all the interest the plaintiff now sets up, held the title 
of Lisa’s vendee at the sheriff’s sale to all the unsold lots in 
said addition from October 1, 1828, until April 16, 1831. 
Ware acquired the same title in 1833, and held it until his 
death in 1850 or 1851. 


The following instructions were given for plaintiffs : 


1. If Lisa, Smith and Bates, being co-tenants and owners 
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in fee simple of the tract of land mentioned in the sheriff’s 
deed to Oliver N. Bostwick, read in evidence by plaintiffs, 
sometime in or about the year 1817, laid out said tract into 
an addition to St. Louis as mentioned in said deed, and said 
tract and said addition were well known at the time of the 
levy and sale by the description given in the sheriff’s adver- 
tisement or deed (no plat of said addition having been filed 
for record up to the time of the execution of said deed), 
and if the land in dispute is within said addition, then said 
deed was effectual to pass to the purchaser Bostwick all the 
interest of said Lisa remaining unsold therein ; that the in- 
terest conveyed is in express terms restricted to that actu- 
ally owned and retained by Lisa at the time of his death, 
without any other or more special designation of the partic- 
ular lots intended to be sold, cannot operate to render the 
deed void for uncertainty. 

2. The defendants set up as a defence, and allege against 
the plaintiffs’ right to recover, an adverse possession of the 
whole of said premises described in said petition for a suffi- 
cient length of time to make the statute of limitations oper- 
ate as a bar to this action. 


In regard to this branch of the defence, the court instructs 
the jury as follows : 


1. In law, Lindell’s possession (either by himself or his 
lessees) is deemed to be also that of the plaintiffs until some 
notorious act of ouster or adverse possession is brought home 
to the knowledge or notice of the plaintiffs, or those under 
whom plaintiffs derive title. Merely proving that he has been 
in possession of the whole premises, and has received all the 
rents thereof,does not of {tself establish an adverse pos- 
session. 

2. Whether such acts of ownership amounted to an ad- 
verse possession depends on the existence of an intent on his 
part to oust the said plaintiffs, or those under whom the said 
plaintiffs claim, from the premises, and their knowledge of 
said acts having been done with that intent. 
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3. If Lindell claims the whole premises under a convey- 
ance or conveyances purporting to convey the whole of the 
interest now sued for in this action, his possession of the 
whole was adverse to the plaintiffs, and those under whom 
they derive title, from its commencement under such claim. 
If his claim of adverse possession is not based on such a con- 
veyance, but on possession and acts of ownership done by 
him, then he must prove that such acts were done with the 
intent to oust the plaintiffs, and those under whom they de- 
rive title from the premises, and that the acts and intent 
were brought home to the knowledge of said plaintiffs, or 
those under whom they claim title; and it is only from the 
time of such knowledge that said acts of ownership are to 
be regarded as adverse. In order, therefore, to enable the 
defendants to avail themselves of the statute of limitations 
as a bar to this action, the jury must be satisfied from the 
evidence that for twenty years next prior tothe commence- 
ment of this suit said Lindell was, without interruption or 
intermission, in possession of the premises sued for, and that 
his possession during the whole of this time was adverse to 
the plaintiffs, and those under whom plaintiffs claim title, 
either because held under a conveyance purporting to con- 
vey the title to the whole of the interest therein now sued 
for in this action, or because during all that time he notori- 
ously, and to the knowledge of plaintiffs or those under whom 
plaintiffs derive title, claimed the whole adversely to and ex- 
clusive of them. 

To the giving of which instructions the defendants ex- 
cepted. 


The defendants asked and the court gave the following 
instructions : 


1. Ifthe jury find from the evidence that Peter Lindell, 
in person, or by hig tenants, agents or employees, entered 
upon the premises in question in 1830 or 1831, claiming the 
whole of said premises as his own, to the exclusion of all 
other persons, and to the exclusion of and adverse to Martin 
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Thomas, and that Martin Thomas knew of the said posses- 
sion of said Lindell claiming as aforesaid adversely to him; 
and if'said Lindell has had and held open, notorious, contin- 
uous and adverse possession of said premises, from either of 
said periods, in person, or by his tenants or agents, until the 
commencement of this suit, claiming to own the whole of said 
premises in his own right, to the exclusion of all other per- 
sons, then the jury will find for the defendants. 


The defendants then asked, and the court refused to giv % 
the following instructions: 


2. If the jury find from the evidence that the sheriff’s sale 
to Bostwick was intended to sell and convey only the unsold 
lots in Bates, Smith & Lisa’s addition; that the said Bost- 
wick and his grantees Munson, Thomas, Ingram and Ware, 
or either of them, never claimed any interest in lots five, six, 
seven and eight, now in controversy; and if the jury further 
find that said Ware admitted in his petition for partition of 
1836 that the said lots 5, 6, 7 and 8 had been sold by Bates, 
Smith & Lisa in their lifetime, and if the said Ware in his 
lifetime never entered upon or made any claim upon the land 
to the premises in question; and if the said Lindell entered 
upon the premises in question in 1830 or 1831, claiming the 
whole of said premises as his own, to the exclusion of all 
other persons, and has had and held open, notorious, contin- 
uous and adverse possession of said premises, from either of 
said years, in person or by his tenants or agents, until the 
commencement of this suit, claiming to own the same in his 
own right, and using the same for his own exclusive benefit, 
to the exclusion of all other persons, then the jury will find 
for the defendants. 


3. If the jury find from the evidence that the sheriff’s sale 
to Bostwick sold, and was intended to sell and convey, only 
the unsold lots of Manuel Lisa in Bates, Smith & Lisa’s ad- 
dition; that the said Bostwick and his grantees Mun- 
son, Thomas, Ingram and Ware, or either of them, never 
claimed any interest in lots 5, 6, 7 and 8, now in controver- 
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sy; and if the jury further find that said Ware admitted in 
his petition for partition of 1830 that the said lots 5, 6, 7 and 
8 had been sold by Bates, Smith & Lisa in their lifetime, and 
if the plaintiffs have not shown by evidence to the satisfaction 
of the jury that either Bostwick, Munson, Thomas or his 
grantees, or Ingram, or Ware, in their lifetime, ever entered 
upon or made any claim upon the land, or of Peter Lindell, 
or his agents or tenants, to the premises in question; and if 
the jury should further find from all the facts and circum- 
stances of this case, that either Thomas, or any other person 
through whom plaintiffs claim title, had knowledge of the 
possession of Peter Lindell prior to the first day of January, 
1837, as an adverse possession to him or them; and if the 
jury further find that, from all the facts and circumstances 
in this cause, the said Lindell has held the premises in ques- 
tion for more than twenty years before the commencement 
of this suit, claiming the same as his own adversely to Ware 
and all other persons, then the jury will find for the defend- 
ants. 

4. The sheriff’s deed to Bostwick conveyed to said Bost- 
wick only the unsold lots in Bates, Smith & Lisa’s addition; 
and if the jury find from the evidence that the said Bostwick 
and his grantees Munson, Thomas, Ingram and Ware, or 
either of them, never claimed any interest in lots five, six 
seven and eight, now in controversy, during their lives, on 
the ground, or of the defendant; and if the jury further find 
that said Ware, in July, 1836, admitted in his petition for 
partition that the said lots 5, 6, 7 and 8 had been sold by 
said Bates, Smith & Lisa in their lifetime, and if neither the 
said Bostwick, Thomas, Munson, Ingram or Ware ever en- 
tered upon or made any claim upon the land, or of Peter 
Lindell, or his agents or tenants, to the premises in question 
during their lives, and suffered the said Peter Lindell to use 
the said premises as his own for more than a quarter of a 
century before this suit was brought, without any claim or 
entry by them, or either of them, upon the land, or of the 
said Lindell or his tenants, then the jury is authorized to 
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find that the said Bostwick and his grantees have abandoned 
said premises ; and if the jury further find that said Lindell, 
in person or by his agents or tenants, has had and held open, 
notorious, continuous and adverse possession of the premises 
in question for more than twenty-five years before the com- 
mencement of this suit, using and claiming the same as his 
own, the jury will find for the defendants. 

5. If the jury find from the evidence that the defendants, 
and those under whom they claim, have been in the actual, 
open, notorious and continued possession of said lots 5, 6, 7 
and 8 for a period of more than twenty-five years before this 
suit, claiming the same in their own right, to the exclusion 
of all other persons, with the knowledge of Thomas or of 
Ware, and that Thomas and Ware acquiesced in the said ad- 
verse claim of right and possession, and that Ware admitted 
in July, 1836, that the said lots 5, 6, 7 and 8 had been sold 
by Bates, Smith & Lisa in their lifetime, in his petition with 
others for the partition of the unsold portion of said Bates, 
Smith & Lisa’s addition, and that said Ware affirmed the said 
partition in 1841 by his deed to Mary Lisa, then the jury is 
authorized, if they deem it proper under all the circumstan- 
ces of this case, to presume a deed from the original proprie- 
tors, or either of them, to any person through whom the de- 
fendants claim title, or to the defendant Peter Lindell. 

6. If the jury find from all the facts and circumstances in 
this case that the said Ware or his grantees, or either of 
them, knew of the possession, and that he claimed the said 
premises as his own at any time prior to twenty years before 
this suit was brought, and if said Lindell continued to hold 
and claim, and use and possess said premises as his own for 
twenty years continuously before this suit was brought, hold- 
ing the same adversely to all persons, for his own exclusive 
use, then the plaintiffs cannot recover, and the jury will find 
for the defendants. , 

As to what is knowledge of the possession of Peter Lindell 
and his claim to the said premises as his own, the jury is 
further instructed that knowledge of the possession of Peter 
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Lindell by Martin Thomas, if such possession was notorious 
and accompanied by unequivocal acts of exclusive ownership 
that were known to Thomas, is sufficient for the jury to find 
an ouster as against Thomas; and the continuance of such 
possession, if open, notorious and adverse, for more than 
twenty years after such knowledge of the said possession was 
brought home to said Thomas, will authorize the jury to 
find such possession adverse; and to find for the defendants, 
if the jury find twenty years’ continuous adverse possession 
before suit by said Lindell. 

7. The answer of Peter Lindell in the case of Lisa v. Lin- 
dell must be considered by the jury as a whole, and all the 
declarations of said Lindell in said answer are evidence for 
him as well as against him, and the jury is to judge of the 
weight thereof; and if the jury find from all the evidence 
in this case that Peter Lindell, in person or by his tenants, 
agents or employees, entered upon the premises in question 
in 1830 or 1831, claiming the whole of said premises as his 
own, to the exclusion of all other persons, and that said 

Thomas and Ware, or either of them, knew of the said pos- 
session of said Lindell, or knew or admitted that some person 
claimed title to said premises adversely to them or either of 
them as early as the first day of August, 1836; and if the 
said Lindell has had and held open, notorious, continuous 
and adverse possession of said premises from the first day of 
August, 1836, until the commencement of this suit, claiming 
to own the same in his own right, to the exclusion of all 
other persons, then the jury will find a verdict for the de- 
fendants. 

8. If the jury find from the evidence that Ware admitted 
in July, 1836, that lots Nos. 5, 6, 7 and 8 had been sold by 
Bates, Smith & Lisa in their lifetime ; and if the jury further 
find that Ware never claimed any interest in said premises 
of Mr. Lindell, or his tenants or agents, or of any person on 
the ground, and never made any entry thereon; and if the 
jury further find from the evidence that said Ware, during 
his life, did not regard himself as the owner of said premises 
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or any part thereof, then the jury is instructed that if they 
find from the evidence that said Lindell has had and held 
open, notorious and continuous adverse possession of the 
premises in question for more than twenty-five years before 
this suit was brought, using the same as his own, to the ex- 
clusion of said Ware, from the first day of August, 1836, 
then such possession of said Lindell was and is adverse to 
said Ware, and the jury should find for the defendants. 

9. If, at the time of the filing of the petition for partition 
of 1836 by Ware, Peter Lindell was in the open, notorious 
and actual possession of the premises in question, claiming 
the same as his own, and continued in such possession up to 
the time of the commencement of this suit, claiming the same 
as his own, then if the jury find from the evidence that Ware 
admitted in his said petition for partition that said lots 5, 6, 
7 and 8 had been sold by Bates, Smith & Lisa in their life- 
time ; and if the jury further find that, from the time of said 
admission up to tho death of Ware, said Ware never entered 
upon or claimed said premises on the ground, or of said 
Lindell, his tenants or agents, but on the contrary always 
acquiesced in said Lindell’s possession, then the jury are in- 
structed that said possession of Lindell under said circum- 
stances was not for the benefit of said Ware, or any person 
claiming under him; and if the jury find that said Lindell 
has had and held open, notorious, actual and continuous pos- 
session of said premises for more than twenty years after the 
first day of August, 1836, and before the commencement of 
_ this suit, claiming the same as his own, then the jury will 

find for the defendants. 

10. The jury is instructed that if they find from the evi- 
dence that Peter Lindell,in person or by his tenants, has had 
and held open, notorious, continuous and exclusive posses- 
sion of the premises in question for more than twenty years 
before the commencement of this suit, claimimg the same as 
his own, such possession confers a title to said premises upon 
Mr. Lindell, and the plaintiffs cannot avoid the effect of the 
said long possession unless they have proved to thie satisfac- 
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tion of the jury that said Lindell held the said premises:as q 
tenant in common of said Ware, or some person through 
whom Ware claimed title, up to a period within twenty years 
before the commencement of this suit; and if the plaintiffs 
have established such a holding in common by Lindell with 
any grantor of Ware, then if the jury find that said Lindell 
held possession of said premises openly, notoriously, continu- 
ously and adversely to all persons, and exercised such noto- 
rious acts of ownership over the said premises in question 
for more than twenty years before the commencement of this 
suit, claiming the same as his own, and that said acts of own- 
ership by said Lindell were of such.a character that the jury 
believe they were known to Thomas while he held the inter- 
est now claimed by plaintiffs, and that Thomas made no claim 
on the ground, or against said Lindell, for said premises, or 
any part thereof, and that said Lindell continued said _pos- 
session open and notorious from 1830 or 1831 down to the 
commencement of this suit, claiming the same to the exclu- 
sion of all other persons, then the jury will find for the de- 
fendants. 

11. If the jury find from the evidence that Martin Thomas 
had knowledge of the possession of Peter Lindell and his 
tenants of the premises in question from seeing or knowing 
of such possession, and that such possession was accompa- 
nied by such acts of ownership and claim on the part of Lin- 
dell as would signify that he claimed the whole interest in 
the land for himself to the exclusion of all other persons, 
and that these acts of possession and use by Lindell were of 
such a notorious and open character that they were known to 
Thomas at the time he held the title now claimed by plain- 
tiffs, then the jury is authorized to find that such possession 
and use of the land by Lindell was an ouster and exclusion 
of Thomas from the possession, and the statute of limitations 
began to run against said Thomas, and all persons claiming 
under him, from said time; and if the jury find that after 
such ouster Lindell has had and held for twenty consecutive 
years the open, notorious, continuous and adverse possession 
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of the premises in question for more than twenty years be- 
fore the commencement of this suit, the jury will find for the 
defendants. 

- 12. The jury is instructed that if they find from the evi- 
dence that Peter Lindell, in person or by his tenants, has 
had and held open, notorious, continuous, adverse and ex- 
clusive possession of the premises in question for more than 
twenty years before the commencement of this suit, claiming 
the same as his own, such possession confers a title to said 
premises upon said Lindell without any deed or title paper 
whatsoever, and the plaintiffs cannot avoid the effect of such 
long possession unless they have proved to the satisfaction 
of the jury that said Lindell had no other title in said prem- 
ises but as a tenant in common of said Ware, or some person 
through whom Ware claimed title, up to a period within 
twenty years before the commencement of this suit; and if 
the jury believe from all the facts and circumstances in evi- 
dence in this case that said Lindell had any other title paper 
or papers than those introduced by the plaintiffs in this cause 
that conveyed to him or his grantors the interest from Lisa 
of one third, or the interest of Lisa’s executors, then the jury 
will find for the defendants. 

13. The admission of Ware in his petition for partition in 
1836, that the lots 5, 6, 7 and 8 had been sold by Bates, 
Smith & Lisa in their lifetime, amounts to an admission that 
said Ware had no title to the premises in question, and that 
the said admission is legitimate evidence upon the question 
at issue before the jury, and so also is the admission of Peter 
Lindell in his answer in the case of Lisa v. Lindell, that he 
“would show on the trial, and against the claim of Lisa, a 
title in N. Ware to the premises claimed by the plaintiffs, by 
virtue of a sale under judgment and execution against the 
executors of M. Lisa,” competent evidence before the jury 
for whatever it may be worth; but the jury, in considering 
the value of the admission of said Lindell against his title, 
is also to consider the whole answer of said Lindell in said 
case and the purpose for which said answer was filed; and 
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if the jury find from a consideration of the whole answer of 
said Lindell, that he asserted therein his own title to be 
good, and his own claim to the land to be valid and effectual 
against all other persons, then the jury should not find against 
the defendants upon said admission in said answer, if they 
find for the defendants upon any instruction given for the 
defendants. 

To the refusal of the court to give the foregoing instruc- 
tions the defendants then and there excepted. 


B. A. Hill, for appellants. 


I. The court below erred in refusing to give the instruc- 
tions No. 2-12 concerning the right of the jury to find that 
a deed should be presumed in this case in favor of defendant 
or his grantors. The Supreme Court, in the decision of this 
same case, 30 Mo. 289, expressly holds that this is a question 
of fact for the jury ; and yet it was excluded from the con- 
sideration of the jury by the court below. 


II. The court below erred in striking out of the amended 
answer of the defendants the allegations concerning the pre- 
sumption of a deed, the partition record, and deed of 1841 
and 1845—Warfield v. Lindell, 830 Mo. 289. 


III. The court below erred in giving the 2d instruction 
for plaintiffs. 

The court below adheres to the vicious term of knowledge 
or notice being brought home to plaintiffs of defendant’s pos- 
session. This is in direct conflict with the cases, and with 
this case as formerly decided by the Supreme Court of Mis- 
souri, in Warfield v. Lindell, 30 Mo. 273. 

It now appears clear that the possession of defendant was 
notorious, conveying notice, by the simple acts of possession 
and quarrying rock, to all the world. 

(a.) The distinction is well taken in this case by the form- 
er decision (80 Mo. 281) between acts of possession that im- 
ply notice, and mere claim of title without acts of possession 
which do not imply it. 
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Acts of possession notorious and public, continued for ma- 
ny years, or as long as the period required by the statute to 
bar by limitation, will be presumed in law to be adverse to the 
co-tenant without any positive notice to the co-tenant—War- 
field v. Lindell, 830 Mo. 282. This is the precise case here. 
Whiting and Lindell and his successors have had actual posses- 
sion of these lots of land for forty-six years, exercising noto- 
rious acts of ownership over the whole property continuously. 
In view of these facts, it was error for the court below to de- 
clare that such notorious acts of ouster, continued for so long 
a period, must be brought home to the knowledge or notice 
of the plaintiffs, or those through whom they claim title. 
This is the error of the first clause of plaintiffs’ instruction. 
Such a possession and such acts of ownership, continued for 
such a period, are evidence of ouster and of adverse posses- 
sion without further proof or evidence of notice to plaintiff’s 
ancestor or knowledge by him of the possession, as declared 
in the plaintiffs’ instruction. 














(b.) The court below further erred in the second clause 
of plaintiffs’ 2d instruction, by carrying this doctrine of no- 
tice and knowledge to the extent of declaring, that, in addi- 
tion to notice and knowledge, the defendant must prove an 
intent on his part to oust the plaintiffs, and that plaintiff had 
knowledge of the acts having been done with that intent. 

In such a case, and in all like cases, the true rule is to let 
the determination of the defendant’s mind and the know- 
ledge of that determination by plaintiff be ascertained from 
the acts of ouster and possession for the period fixed by the 
statute of limitations. This is as far as human testimony 
can go, unless a written or express notice of ouster be given 
by the party to his co-tenant. 


IV. The beginning of the possession by Whiting in 1820 
was not a possession in common with Smith, Bates, or Lisa. 
It was of these lots as lots sold by the original owners, and 
so marked on their plat. 

It cannot be said that Whiting was in possession as a ten- 

37—VOL. XXXVIII. 
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ant incommon with Lisa after 1822, when Lisa died in 1822. 
No title deed appears to Whiting; his possession without 
deed was a disseizin of the true owners, if the lots were not 
sold to him so as to vest in him the title. 

As Lindell succeeded Whiting in his possession, the dis. 
seizin of Whiting comes to Mr. Lindell by the simple trans. 
fer of possession—4 Kent, p. 485-6, a., 540. The purchase 
of other titles by Lindell after his entry into Whiting’s mil] 
does not affect his claim by disseizin—Cutter v. Wadding. 
ham, 33 Mo.; Joeckel v. Easton, 9 Mo. 

As Lindell succeeded Whiting in this possession, say in 
1826, Lindell cannot be held to hold as a co-tenant of per- 
sons acquiring title by sheriff’s sale subsequent to Whiting’s 
entry and holding. In other words, there can be no privity 
of possession between the purchaser at sheriff’s sale in 1828 
and the previous possession. If Lisa’s devisee had been in 
possession in 1828, the purchaser at sheriff’s sale would be 
driven to his ejectment. So if Lindell was in possession of 
Bates and Smith’s two thirds of the land, and of Mrs. Lisa’s 
one third as her co-tenant, the purchaser could not claim 
Lindell to hold amicably as co-tenant with him. (See Crui. 
on Ten. in com.) 


Glover § Shepley, for respondents. 


The facts of the case are precisely similar to those appear- 
ing in the same case before the Supreme Court and reported 
in 80 Mo. 272, with the single exception that the partition 
record, which was excluded, was in this case admitted, and a 
little cumulative proof as to possession of Peter Lindell and 
others. 

I. There is no pretence that the defendant Lindell ever 
acquired title by deed or sale of the undivided third in con- 
troversy. 

II. There is no pretence since the decision in 21 Mo. 128, 
and in this case when it was before this court, that Bostwick 
and the plaintiff claiming under him did not have the legal 
title to the portion recovered. 
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111. Therefore, the only question that can arise in this case 
is whether the defendant has acquired any title by the stat- 
ute of limitations, and that was presented to the jury in the 
very language approved by the Supreme Court in this very 
case. 

The only other evidence was merely cumulative, and but 
little of that as to the fact of the possession of Lindell. No 
connection was proved between Lindell and Whiting, and 
the petition in partition by Ware and the heirs of Smith and 
Bates, and deeds of Ware, all of which only bore upon ques- 
tions of fact before the jury as presented in the former case, 
making, as defendants thought, the fact of adverse possession 
more clear than before. 

IV. Even if the instructions asked by defendants were 
otherwise unobjectionable, they ought not to have been given, 
because the court had already given instructions to the jury 
fully covering the whole law of the case; for, Ist. It is the 
duty of the court not to allow the case to be overloaded and 
the minds of the jury confused by superfluous instructions ; 
2d. From their multiplicity, the instructions asked by the 
defendants could only have (what they were intended to 
have) the effect of misleading the jury from the true issue 
before them. 

V. But the defendants’ instructions refused are radically 
bad, most of them singling out portions of the evidence 
deemed favorable for the defendant, and ignoring other parts 
which tended much more strongly to sustain the right of the 
plaintiffs ; some of them submitting questions of law to the 
jury, and some of them having no facts upon which to base 
such instruction to the jury. 

The 2d of defendants’ instructions refused ought not to 
have been given for three reasons: 

(a.) It submitted to the jury a matter of law when it re- 
ferred to the jury what the deed intended to convey. 

(b.) There was no evidence to sustain the instruction as 
to admission on Ware’s petition that the lots 5, 6, 7 and 8 
had been sold by Bates, Smith & Lisa. 
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(c.) The same thing in effect was given in the instruction 
of defendants given by court. 

The 8d of defendants’ instructions ought not to have been 
given for the same reasons as given above. It is substan- 
tially the same instruction in a little different language, with 
other objectionable features superadded, as that the said 
Ware and his grantees did not go upon the ground, &c. 

The 4th instruction asked by defendants was properly re- 
fused; for, 

(a.) It for the first time set up a doctrine of abandon. 
ment at common law. 

(b.) It requires that Ware or those under whom he claims 
should have claimed “on the ground or of defendant,” oth- 
erwise Lindell’s possession is a good defence. 

The 5th instruction refused asks the jury to presume a 
deed to Peter Lindell of the interest sued in the face of Lin- 
dell’s sworn answer in the case of Lisa v. Lindell. It is be- 
sides objectionable in other features of it. It takes and groups 
together certain things, and then asks the court to instruct 
the jury if they find certain things there, “if they deem it 
proper under all the facts and circumstances of the case,” 
they can presume a deed. | 

The 6th instruction undertakes to tell the jury what 
amount of evidence ought to satisfy them, designating out 
certain matters and altogether disregarding others. 

The 7th instruction undertakes to tell the jury, that al- 
though Peter Lindell swore that the property in controversy 
(the one third) was outstanding in another view, yet they 
might disregard this, and find in the title of this that Lin- 
dell all this time was holding adversely. 

The 4th, 5th, 8th, 9th and 13th are erroneous, as they in- 
struct the jury “that tMe petition of Ware, Smith’s heirs, 
and Bates’ heirs, for partition, was an admission of Ware”; 
besides other objectionable features in each of them. 

The 10th undertakes to shift the burden of proof by put- 
ting together certain facts and utterly ignoring others. 
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The 11th instruction does not proceed upon the ground 
that Lindell even claims to own the third in controversy ; 
but only that the possession of Lindell was so notorious, that 
Thomas must have known it. 

The 12th instruction asks the court to instruct the jury, 
that if they “believe Lindell had any other title papers than 
those he introduced in evidence,” &c., there being no evi- 
dence whatever before them of Lindell ever having any other 
title papers than those he introduced in evidence. 

As to the effect of the unsworn petition of Ware, the Su- 
preme Court in Hall v. Guthrie, 10 Mo. 623, state that it is 
not even evidence against the party making it even in the 
case of a bill in chancery. So also the case of Doe ex d. 
Bowerman v. Lybourn, 7 Durn. & East., 1; that the facts 
therein stated were merely the suggestion of counsel, and 
this, too, in case when the matters stated were directly in- 
volved in the issue in the case. 


HoumEs, Judge, delivered the opinion of the court. 


The questions presented for decision arise mainly upon 
the instructions which were given or refused. But, as it 
often happens in cases like this, the determination of these 
depends as much, or more, upon the application of the law 
to the facts of the case than upon settling the principles of 
law, as such. It becomes necessary, therefore, in the first 
instance, to examine into the nature of the evidence, that we 
may gain a clear and definite conception of what the case 
made really was upon which the instructions were predicated. 

The defence was made to rest, in part, upon the assumed 
ground of an actual entry, by the defendant, into possession 
of the lots in controversy, by virtue of some exclusive claim 
of right or title anterior in date to the deed or deeds which 
made him a tenant in common with those under whom the 
plaintiffs claim. We find no evidence in the record which 
can be said to have any tendency to support this position. 
On the contrary, the evidence clearly shows that the first 
possession taken by the defendant of these lots was of a date 
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subsequent to his deed from Smith’s heirs, conveying to him 
an undivided interest of one-third in the property. By later 
deeds he acquired another one-third interest in the same, 
while he was himself in possession. The law presumes in 
such case that he entered into possession under his title, and 
his possession must be regarded as that of his co-tenants also 
—Parker v. Proprietors, &c., 3 Met. 91. It was not shown 
that he had any other title, nor that he owned more than the 
interest of two-thirds acquired by these deeds at any time 
during his possession. It is distinctly proven that after he 
had acquired the interest of Smith’s heirs, he employed a 
surveyor to go with the plat and survey the lots, and as- 
certain precisely where they were, and that his actual pos- 
session commenced after the survey was made. It appears 
also that at the time of this purchase and taking possession 
there was a building on the premises, which had been used 
for a steam mill by a man that had failed and gone off; that 
there had previously been an auction sale of lots in the ad- 
dition, and that these lots among others had been marked 
“sold” on the plat, but that they had never been paid for 
nor conveyed, and had reverted to the original owners ; but 
there was no evidence whatever to show that there had been 
any connection between the defendant and the former owner 
of the mill, nor that he had acquired any title or possession 
from him. The necessary inference from the facts proved 
must be that the defendant entered into possession under 
his deed, and by virtue of the title thereby acquired. His 
possession, therefore, began as that of one tenant in common 
holding with others under the common title, and all ques- 
tion of an adverse possession of the whole property com- 
mencing anterior to this title, or independently of it, is thus 
removed from our consideration. 

Another position of the defendant was that upon an exclu- 
sive possession of the whole property extending beyond the 
full period of the statute of limitations, a deed should be pre 
sumed. That may doubtless be done in a proper case, but 
there is no ground here for a presumption of that kind. The 
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case involves not merely an adverse possession in general, 
put the particular question of an actual ouster, by one ten- 
ant in common of his co-tenants. If such an adverse posses- 
sionsonly were the subject of inquiry, and if it were estab- 
lished by the evidence, there would be no need of presuming 
a deed at all; such adverse possession would by itself alone 
be evidence of an estate in fee, and equivalent to an absolute 
title. Butif this presumption of a deed conveying the whole 
title be insisted upon as the basis of a seizin or possession 
anterior to his title as a tenant in common, or of a possession 
taken independently of the tenancy in common, and against 
the legal presumption of such tenancy, we do not think it 
can in any manner be admitted. There was no evidence on 
which this theory could be maintained. 

The remaining defence rested upon the question of an act- 
ual ouster of the co-tenants, followed by an adverse posses- 
sion for the whole period of the statute of limitations. The 
state of the evidence upon this matter was such as to present 
two distinct bases on which instructions might properly have 
been given to the jury. The first consisted in open, visible 
and notorious acts of exclusive ownership and actual ouster, 
which were in themselves of such a nature as to rebut and 
overcome the legal presumption of a tenancy in common, 
and to give notice or impart information of such actual oust- 
er, and constitute in law competent evidence from which a 
jury might be warranted in finding the fact of an actual 
ouster more than twenty years before suit. The second basis 
consisted in the mere fact of an exclusive and undisturbed 
possession of the whole premises, taking the entire profits 
and paying all the taxes for a period extending beyond the 
statute of limitations, with the acquiescence of the co-ten- 
ants, and without any claim of possession, right or title on 
their part, or any demand for an account of the profits, to- 
gether with all other circumstances bearing upon the con- 
duct of the parties, and upon the character and intent of the 
possession, as furnishing altogether competent evidence and 
a basis of facts proved, in which the court would be justified 
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in leaving it to the jury to infer and presume an actual oust- 
er, if morally convinced that such had been the fact. 

Under this first head, the acts proved, which were of such 
a nature as‘to afford direct evidence of an actual ouster, 
and were therefore competent to be submitted to the jury on 
that question, consisted chiefly, if not entirely, in the oceu- 
pation and use of the premises for the purpose of quarrying 
rock. The use made of the old mill building, or the leasing 
of asmall part of the premises, was not inconsistent with 
the presumed possession of one tenant in common on behalf 
of all. But an extensive quarrying of rock during nearly 
the whole period of this entire possession, digging deep holes 
in the ground, and removing large masses of the soil and 
rock, was an invasion of the realty itself, and amounted to 
waste, for which the co-tenants might have maintained an 
action of trespass against him, and therefore to acts of 
actual ouster. It amounted to ouster, because it was a 
destruction or taking away of the thing itself—Wilkinson 
v. Haygarth, 11 Jur. 104; 2 Crui. Dig. by Greenl. 391, § 10, 
n.1. There was ample evidence that large quantities of 
rock had been quarried and carried away from the premises, 
amounting to thousands of dollars in value; that small 
houses, or shanties, had been erected for the use of the work- 
men, and that these acts were overt and notorious, and they 
were unquestionably of sucha character as to impart in- 
formation and give notice to the co-tenants that their rights 
in the premises were invaded and denied, and that a posses- 
sion was claimed and a use made of the property which was 
utterly inconsistent with the presumption that the defend- 
ant’s possession was their possession also, and consequently 
that the unity of possession was dissolved. Upon such evi- 
dence as this we think a jury might be well warranted in 
finding that there had been an actual ouster; but it isa 
matter of fact for the jury to determine. 

The difference in the rule of evidence as applicable to a 
case of this kind and to a case of adverse possession, a dis- 
seizin in general, depends upon the presumption of law that 
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the possession of one tenant in common is the possession of 
the co-tenants as well. The very essence of a tenancy in com- 
mon consists in the unity of possession. It is the only unity 
required of tenants in common, and they hold by unity of 
possession— 2 Greenl. Crui. Dig. 390, tit. 20, § 2; 4 Kent. 
Com. 367. That one tenant in common may disseize another 
there can be no doubt; but in consequence of the legal pre- 
sumption, acts of exclusive possession, which, in case of a 
stranger, would be deemed adverse and per se a disseizin, 
are in cases of tenancies in common susceptible of explanation 
consistently with the real title: they are not necessarily in- 
consistent with the unity of possession existing in such case. 
It is for this reason that it depends upon the intent with 
which the acts of ownership are done, and upon their noto- 
riety and essential character, whether they will be such as to 
break and dissolve the unity of possession, constitute an ad- 
verse possession as against the co-tenants, and amount to a 
disseizin. For this purpose, there must be outward acts of 
exclusive ownership of an unequivocal character, overt and 
notorious, and of such a nature as by their own import to 
impart information and give notice to the co-tenants that an 
adverse possession and an actual disseizin are intended to be 
asserted against them— Prescott v. Nevers, 4 Mason, 326; 
Parker v. Proprietors, 3 Met. 91; Jackson v. Tibbits, 9 Cow. 
241; Ricard v. Williams, 7 Wheat. 121; Lodge v. Patterson, 
3 Watts, 77; Ang. Lim. 464, § 14. 

The other evidence had no tendency to prove direct acts of 
actual ouster. It consisted merely of facts and circumstances 
going to show negligence, inattention, remissness and failure 
to claim any right or title, or make any demand for an ac- 
count of the profits—mere acquiescence on the one side, 
and a continuous and exclusive possession of the whole 
premises on the other—taking all the profits and paying the 
taxes for more than twenty-six years, and for a time beyond 
the full period of the statute of limitations, both as a bar to an 
ejectment and a bar to an action of account. Upon evidence 
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of this kind, it would have been entirely proper for the court 
to instruct the jury that they were at liberty to presume— 
that is, to infer—an actual ouster, if upon the whole evidence 
before them considered together, with the great lapse of time, 
they should be morally convinced and satisfied that such had 
been the fact. Such evidence in such case may be allowed 
to overcome the legal presumption in favor of a tenancy in 
common, and it will be deemed sufficient in law to warrant a 
jury in inferring and presuming an actual ouster and an ad- 
verse possession for the period of the statute bar; and the 
jury is not bound to find, nor should the court instruct them 
to find, such actual ouster; the doctrine goes no further than 
to leave it to the jury, not upon a legal presumption, but 
upon a natural presumption, passing for what it may be 
worth with them, and operating upon the minds as it may 
happen to produce an actual conviction of the fact—Bolton v. 
Hamilton, 2 Watts & S. 294; Law v. Patterson, 1 Watts & 
S. 193; 3 Watts, 165; Ang. Lim. 467, § 14; Doe v. Prosser, 
Cowp. 217; Hornblower v. Read, 1 East. 568; 2 Greenl. 
Crui. Dig. 395-7. 

Much stress has been laid upon the effect of the partition 
record against the plaintiffs. The exclusion of this record 
would seem to have been at least one of the reasons why the 
judgment was reversed on the former occasion. It was not 
then said, nor do we now think that this partition, or the 
deeds made in confirmation of it, were evidence of any direct 
repudiation of all right or title in these lots; but it was said 
that this record was admissible in evidence as going tc show 
remissness or negligence in not asserting any claim of right 
or title, and as showing facts which might form “a good 
ground for presuming a deed after the lapse of twenty-six 
years, and a continuous possession in the defendant during 
this period.”” We have already seen that the evidence pro- 
duced here laid no foundation for the presumption of a deed; 
but we think it may be correctly said that the evidence was 
admissible for what it was worth, as going to show remiss- 
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ness in search, and negligence and failure to claim any right 
at that time, together with the other facts and circumstances, 
and the lapse of more than the full period of the statute of 
limitations, forming a proper ground on which it might be 
left to the jury to infer and presume an actual ouster. 
Nor do we think it furnished any proof, either by way of an 
admission in the petition, or by virtue of any effect of the 
partition itself, that the plaintiffs had then no right or title 
in these premises. Only so many lots and parcels were then 
divided in partition as were then made the subject of par- 
tition. No fair inference could be drawn from this transac- 
tion, either that the parties repudiated any ownership in 
these lots, which were not then made the subject of partition, 
or even that they were omitted through ignorance or neglect. 
The most that can be said is that it was a circumstance, 
among others, which might properly go to the jury for what 
it was worth, as showing acquiescence merely. 

On the other hand, the answer of the defendant in the 
ejectment suit of Lisa v. Lindell had no tendency to prove 
an admission that he held as a tenant in common with the 
plaintiffs. The whole answer was to be taken together, and 
it distinctly placed the defence on the ground of an inde- 
pendent and exclusive claim of possession and ownership ad- 
verse to the title of the plaintiff therein. It merely said in 
one part, that as against her suit he would show that the 
right and title which she claimed had been conveyed by her 
to another person. If that would be a bar to her recovery, 
it would be enough for his purpose; if not, he still stood 
upon his claim of title and adverse possession, whatever it 
might be. It had no proper tendency to prove that he was 
not claiming an exclusive adverse possession in the premises, 
even as against co-tenants; nor did it amount to any posi- 
tive admission of a co-tenancy. It certainly had no effect to 
prove or disprove any direct act of actual ouster; but the 
answer, like the petition of the partition, was evidence of 
what it contained, and the record of the proceedings may be 
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considered as admissible, like the partition record, for what 
it was worth as a part of the facts and circumstances, on 
which the jury might be left to infer and presume an actual 
ouster, or the contrary; and it might have some bearing 
upon the character and intent of the possession which he was 
then claiming. 

Such being the nature of the evidence before the jury, the 
instructions are to be considered as predicated upon this state 
of the case. The principal objection to the instructions 
which were given for the plaintiffs points to the matter of 
knowledge or notice of acts of ouster. The evidence did not 
show that actual knowledge of any acts of ouster had been 
brought home to the plaintiffs or those under whom they 
claimed ; but there was evidence tending to prove such overt 
and notorious acts of exclusive possession and ownership of the 
whole property as must, by their very nature and character, 
be deemed and taken in contemplation of law as amounting to 
an actual ouster, and as giving notice even to tenants in com- 
mon, whether present or absent, of an intention to hold and 
assert an exclusive adverse possession against them, and, 
therefore, of an actual ouster. It belonged to the jury to 
weigh the force and determine the effect of this evidence, 
and to decide the question of an actual ouster in fact, involv- 
ing the act, the intent, and the notice. 

These instructions for the plaintiffs appear to be the same 
as those which were the subject of consideration when the 
case was here before—Warfield v. Lindell, 30 Mo. 272. The 
particular objection rests upon the words (in one clause) 
‘until some notorious act of ouster or adverse possession is 
brought home to the knowledge or notice of the plaintiffs.” 
And (in another clause) — and that the acts and the intents 
were brought home to the knowledge of the plaintiffs.” 
The direct and plain purport of this language is to require 
actual knowledge, or actual notice, to be brought home to 
the persons. All idea of constructive notice would seem to 
be clearly excluded. It was expressly declared, in the form! 
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er decision in this court, that where there was evidence of 
such overt and notorious acts of exclusive adverse possession 
and entire ownership of such a nature that the law will pre- 
sume them to be notice by persons of ordinary diligence in 
attending to their own interests—or, in other words, are of 
such a character as of themselves to impart information and 
give notice of such adverse possession and ownership even to 
tenants in common—proof of actual knowledge, or positive 
notice, was unnecessary and should not be required; and it 
was said that “if the co-tenant is ignorant of his rights, or 
neglects them, he must bear the consequences.” The distinc- 
tion between actual and constructive notice in these cases 
was thus distinctly pointed out. 

It is true, the words “ brought home to the knowledge or 
notice of the others” are used by Mr. Justice Story in Cly- 
mer v. Dawkins, 3 How. U.S. 689; but it is sufficiently clear 
from the rest of the opinion that he contemplated not only 
actual knowledge or notice, but constructive notice also, con- 
sisting in overt and notorious acts of ouster, or an assertion 
of claim to the exclusive possession and the entirety of the 
whole land “ which, in contemplation of law, is known to the 
other tenants.” The same purport is implied in the words of 
Marshall, C. J., in McClung v. Ross, 5 Wheat. 124} that “a 
silent possession, accompanied with no act which can amount 
to an ouster, or give notice to his co-tenant that his posses- 
sion is adverse, ought not, we think, to be construed into an 
adverse possession.” (It is here supposed that acts of oust- 
er may be such as to amount to notice, and in contempla- 
tion of law to give notice whether actual knowledge of 
them be brought home to the co-tenants or not. Such acts 
are “‘constructive notice of a claim adverse” to the other 
tenants in common, and such notorious adverse possession is 
considered to be “ constructive ouster.”—Parker v. Locks & 
Canals, &c., 3 Met. 191. qe is said in Lodge v. Patterson, 3 
Watts, 77, that “there must be a hostile intent, and that in- 
tent must be manifested by outward acts of an unequivocal 
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kind ”’; but that “to constitute a disseizin, it was never held 
to be requisite that notice should be sent to the disseizee, or 
that it must be proved he had knowledge of the entry and 
ouster committed on his land.” Other cases are entirely 
consistent with this distinction: Law v. Patterson, 1 Watts 
& S. 184; Prescott v. Nevers, 4 Mas. 330. Where the acts 
are inconsistent with the presumption of a tenancy in com- 
mon, the intent may be found from the overt acts proved in 
the case—2 Greenl. Crui. Dig. 393, p. 3.) But a mere verbal 
declaration made to some third person would not be such an 
overt and notorious act, nor would such act of itself impart 
notice. On this matter of knowledge or notice we think the 
instructions given for the plaintiffs were clearly erroneous, 

Nor do we find that any other instruction was given which 
could have the effect to cure this error, or guard the jury 
against a misconception of the law on this vital point. The 
instruction which was given for the defendants also required 
actual knowledge to be brought home to the co-tenants. 

We do not well see how the sixth instruction refused for 
the defendants, on this subject of knowledge or notice, could 
have been refused, even on the theory adopted by the court 
in the plaintiffs’ instructions, unless it were deemed unneces- 
sary, after the jury had already been instructed on that point, 
that it required actual knowledge; and we think that con- 
structive notice, consisting in a notorious adverse possession, 
accompanied with unequivocal acts of exclusive ownership, 
would have been sufficient. 

It is not considered worth while to examine in detail the 
numerous instructions which were refused for the defend- 
ants. They do not appear to have been framed with any 
distinct reference to the different modes of proving an actual 
ouster, which we have indicated above; and many of them 
lay undue stress upon particular facts and parts of the evi- 
dence. Hardly one of them can be said to be entirely free 
from objection. We shall not undertake further to point out 
the specific defects. By the light of the principles above laid 
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down, and with reference to the views expressed concerning 
the tendency and effect of the different kinds of evidence, 
counsel will be enabled to frame other instructions which 
may be better adapted to the nature of the case made before 
the jury. 

Judgment reversed, and the cause remanded. The other 
judges concur. 


State OF Missour!I, Respondent, v. Henry Braunscuwelc, 
Appellant. 


Evidence — Criminal Practice. — Upon the trial of a party indicted, evidence 
tending directly to prove the particular crime charged is to be received, 
although it may also tend to prove the commission of another separate and 
distinct offence. (See State v. Harrold, ante, 496.) 


Appeal from St. Louis Criminal Court. 
Goltschalk and Mauro, for appellant. 
Vastine, for respondent. 


WaGn_er, Judge, delivered the opinion of the court. 


There is no foundation for the position assumed by the 
appellant’s counsel, that the evidence offered for the State, 
and admitted by the court, was illegal, because it went to 
establish that the prisoner was guilty of a crime other than 
that charged in the indictment. 

The whole matter was so completely blended, that the 
entire evidence was necessary to obtain a history of the par- 
ticular transaction, and as such was perfectly admissible 
within the principle of the case of the State v. Harrold, de- 
cided at this term (ante, 496). 

The instructions are unexceptionable, and no error being 
perceived the judgment is affirmed. 

The other judges concur. 
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C. A. DesLoce et als., Defendants in Error, v. Pearce & 
WILLouGHBY, Plaintiffs in Error. 


1. Lands—Licence—Statute of Frauds—Landlord and Tenant.—A parol licence, or 
mere verbal privilege, carries no interest in land, and is a mere authority 
or privilege to do some particular acts upon the land of another. But a 
licence to work mines confers not only a right to enter and occupy, but to 
commit waste and carry away part of the realty itself, and is therefore an 
interest in lands, tenements and hereditaments within the statute of frauds; 
and must, in order to give any permanent heritable interest in the realty it. 
self, or any right to a continued and perpetual possession, be put in writing 
and signed by the parties, or be given by deed; otherwise it can have no 
other or greater effect, either at law or in equity, than to create an estate at 
will. A parol licence is essentially revocable at will, and may be termin- 
ated under the statute by giving notice to remove. The right to enter and 
dig for ores is an incorporeal hereditament, and can only be acquired by 
deed, or by an adverse enjoyment for a sufficient length of time to furnish 

* a presumption of a grant; but in all cases, to raise a presumption of a grant, 
the possession must be adverse. 


2. Landlord and Tenant—Notice to Quit.—To terminate a general tenancy at 
will, one month’s notice to quit is sufficient. (R. C. 1855, p, 1012, § 13.) 


Error to Washington Circuit Court. 


This was a suit of ejectment, instituted by plaintiffs as heirs 
of Firman Desloge, to recover the possession of a piece of 
ground, about one half of an acre in extent, the orifice or 
landing-place of a shaft known as Pearce & Willoughby’s 
shaft. It also includes a prayer that defendants be restrained 
from taking out the mineral from the shaft, the plaintiffs, as 
owners of the land, claiming to be the owners not only of the 
mine, but of the right to work it. The plaintiffs gave six 
months’ notice to quit before bringing their suit. 

Defendants relied upon the general custom of the country 
which they established to have existed during French and 
Spanish times, and to have continued down to the present 
time, whereby a distinction is made in the propietary title to 
the fee of the land and the miner’s right to dig for mineral. 
By the custom, any one could go upon lands thrown open to 
mining and “ prospect”; and if successful, could then mine, 
and was entitled to a certain space of the surface land around 
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the shaft, paying, by way of rent to the proprietor of the fee, 
a certain percentage of the ore; which ore (by a custom 
grown up since 1849) was left by the miner for the proprie- 
tor in the hands of the smelter to whom he sold his ore. 

The custom established certain rules whereby the miner 
was compelled to work the mine with diligence or forfeit his 
rights, but which need not be mentioned here inasmuch as 
the court in its instructions ignored the custom. 

The testimony for the defence proved clearly, not only 
that this custom was general throughout the mining districts, 
but that defendant Pearce as early as 1835 commenced these 
mines and had continued them up to the institution of the 
suit, the defendant Willoughby having been associated with 
him since 1842; that during all this period the custom had 
been observed between the defendants, of the one part, and 
Firman Desloge, ancestor of the plaintiffs; Desloge accepting 
the rent in ore delivered to the smelters, and refusing to sell 
his title to the lands except upon the express understanding 
that he did not sell the miners’ right of defendants. 

Jones had, previously to the defendants, prospected and 
mined these same lands, but unsuccessfully. 


The court of its own motion gave the following instruc- 
tions, to which the defendants excepted: 


The jury are further instructed that if they believe from 
the evidence that Firman Desloge, the ancestor of the plain- 
tiffs, gave permission to the defendants to enter upon said 
tract of land, to dig and prospect for mineral, and that the 
defendants did, by reason of said permission, enter upon 
said tract of land and expend large sums of money in pros- 
pecting, sinking shafts, &c., then the licence so granted is exe- 
cuted, and is not revocable at the willof the grantor or those 
claiming under him, and the jury will find for the defend- 
ants unless it is proven that the plaintiffs have given three 
months’ notice to the defendants to quit, and offered to pay 
them all necessary expenses they have incurred in digging 
of shafts, &c. But they will take into consideration the 

38—VOL. XXXVIII. 
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length of time the defendants have had to work out their 
claim and the profits made by them from the mineral dug 
out of the same; and if they find that the profits exceeded 
the expense, and that the defendants have been rewarded for 
their labor and risk, then the plaintiffs are not bound to give 
the notice to quit. 


The defendants asked of the court to give the following 
instructions, to-wit: 


1. If the jury believe that there was no special arrange- © 
ment between the ancestor of the plaintiffs and the defend- 
ants for the payment of the rent on the mineral raised, 
through the smelter at Perry’s Furnace or other purchasers 
of the mineral, but that they should find that such was the 
custom, and that the defendants did after the death of the 
plaintiffs’ ancestor cause the rents due on all the mineral 
raised on the land in question to be so returned, with direc- 
tions for the same to be paid to those entitled, then plaintiffs 
cannot recover for rents in this action. 

2. The jury are instructed that the extent as to quantity 
and duration in point of time of a miner’s right, in the ab- 
sence of any special arrangement between the miner and the 
proprietor, is a matter to be determined and regulated by 
the custom prevailing in that behalf in the particular local- 
ity where the right attaches; and when it appears that such 
right has attached with the consent of the proprietor, then it 
continues and is obligatory upon all persons claiming under 
such proprietor until forfeited or otherwise determined by 
the act or consent of the miner; and if the jury find that 
such right existed in the defendants at the time of the com- 
mencement of this action, then the plaintiffs cannot recover, 
and they will find for the defendants. 

3. If the jury believe that the ancestor of the plaintiffs 
made arrangements with the defendants for the rents due on 
the mineral raised on his land by defendants, to be retained 
in the hands of the smelter at the Perry Furnace, and that 
the defendants complied with that arrangement after the 
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death of plaintiffs’ ancestor up to the bringing of this suit, 
then they cannot recover for rents in this action. 


Which instructions the court refused to give, to which re- 
fusal the defendants excepted. 

The jury having found a verdict for the plaintiffs, defend- 
ants moved for a new trial for the errors of the court in the 
instructions given and refused. 


Garesché & Mead, for plaintiffs in error. 


I. Simply as a question of tenancy, and without reference 
to the custom, the case should be reversed. For “a general 
letting without any limitation as to time, although the pay- 
ment of the rent be quarterly or monthly, is in construction 
of law a letting from year to year.”” A tenancy at will must 
be created by express contract, for if the terms are indefinite 
it will be a tenancy from year to year. In the absence of 
proof, the legal presumption remains that the tenancy is a 
yearly one—Ridgeley v. Stillwell, 25 Mo. 571, and cases 
there cited; Tayl. Land. & Ten. p. 35, § 59 & 60. 

To terminate the tenancy, a notice should have been given 


-of not less than three months next before the end of the year 


—R. C. 1865, p. 739, § 12; R. C. 1855, p. 1012, § 12. 

A notice is insufficient if not given at least three months 
prior to the period of the year at which the tenancy com- 
menced—Tayl. Land. & Ten. p. 310, § 475. 

The proof was that notice was given six months before the 
suit was brought, and the 6th instruction for the plaintiffs is 
therefore evidently erroneous. 

II. The custom, limiting as it did the miner’s right to 
“surface land”—imposing upon him a percentage of the ore 
as a toll to the proprietor—and requiring the diligent work- 
ing of the mine—was reasonable. It is a common occcur- 
rence in mining districts for the ownership of the land to be 
vested in one person, and the ownership of the mines in 
another. 

“Tn all freehold lands, an adverse claim to the mineral” 
must be distinctly established against the owner of the sur- 
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face. This may be effected by documentary evidence ; or, 
in the absenge of documentary evidence, or in opposition to 
such evidence, a title to them may be made out by proofs of 
acts of ownership and length of possession—Bainb. on Mines, 
p-5; Stewart v. Chadwick, 8 Clarke (Lowa), 468. 

By custom, a title can be acquired to mines—74 Law Lib., 
Coll. on Mines, p. 21, § 17; Bainb. on Mines, 28. 

In Curtis v. Daniel, 10 East. 273. Ld. Ellenborough says: 
“Why there may not be two customs, one for the lord of the 
manor to have tin, and another for these tenants to have the 
copper under their estates, and waste in question.” “The 
usage which establishes the right of the lord will also that 
of the tenant; and here has been an adverse possession of 
the copper mines by these tenants for above twenty years 
past.” 

In Barnes v. Mawson, 1 Maule & Sel. 77, by Ld. Ellenbor- 
ough——“ that one may have a freehold title to the land, and 
another the exclusive right of the mines in it. And that he 
could show by evidence of general reputation, as well as acts 
of taking coal under the lands of other freeholders within 
the same boundary, that the right to the coal was in the 
lord.” 

A custom like that upheld by appellants exists in Corn. 
wall, and was good-—Rogers v. Brenton, 10 Q. B. 26; Adol. 
& Ell. (N.S.) 40; Coll. on Mines, pp. 22-41; Bainb. Mines, 
p. 456 & 468; McGarrity v. Byrington, 12 Cal. 427. 

III. No evidence being offered of the particular demise to 
defendants, recourse must be had to the custom to define it. 

Every demise between landlord and tenant in respect to 
matters in which the parties are silent, may be fairly open 
to explanation, by the general usage of the country, or the 
district where the land lies. Every person under such cir- 
cumstances is supposed to be cognizant of this custom, and 
to contract with a tacit reference to it. Hence a tenant 
could remove valuable buildings—Van Ness v. Paccard, 2 
Pet. 148; Keagh v. Daniel, 12 Wis. 163. 

Local custom is admitted to explain the termination of a 
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written lease—Wilcox v. Wood, 9 Wend. 349; (Parol lease) 
Moore v. Eason, 11 Ired. 568. So in case of a written lease 
custom may be shown that the tenant is entitled to the way- 
going crop—Stultz v. Dickey, 5 Binn. 285; also Foster et 
als. v. Robinson, 6 Ohio, (N. S.) 95, and cases quoted ; Tem- 
pleman v. Biddle, 1 Harr. 522. Or, to be paid for his labor 
on the land—Womersley & Dally, 40 Eng. L. & Eq. 488. 

Parties are always presumed to contract with reference to 
a general custom or usage—Bartin v. McKelway, 2 Zab. 
175; Soutier v. Kellermon, 18 Mo. 509; Martin v. Hall, 26 
Mb. 386. And where hiring was general, term fixed by the 
custom—Gleason v. Walsh, 43 Me. 397. 

Mining claims are held by possession, but that possession 
is defined by usage and local and conventional rules—At- 
wood et als. v. Fricot, 17 Cal. 43. 

Such a custom is not within the statute of frauds, because 
no divestiture of title, but a mere occupancy and user of the 
ground—Gore v. McBrayer, 18 Cal. 589; Table Mt. Tunnel 
Co. v. Stranahan, 20 Cal. 208. And that the licence is not 
revocable—Gillett v. Treganga, 6 Wis. 343. 

IV. Immemorial time is the term prescribed by the statute 
of limitations—1 Greenl. Ev. § 17, and note 1 in margin. In 
this State, ten years. 

V. After an user as in this case of over ten years (from 
1835 to 1859, twenty-four years), the jury were at liberty to 
presume a grant. 

The term for a prescription, or prescriptive grant, is the 
local period of limitation for quieting titles—3 Crui. Dig. 
217, n.1, & 485, n. 43; 2 Greenl. Ev. §§ 538-9 & 546 ; Bid- 
dle v. Mellon, 13 Mo. 335. 

A person has no right to diminish or to obstruct the flow 
of a stream “ without a grant, or an uninterrupted enjoyment 
of twenty years, which is evidence of it””—3 Kent’s Com. 439; 
Ibid. of Easem. 441-2; McCalmont v. Whittaker, 3 Rawle, 
90; McBee v. Lofters et al., 3 Strob. Eq. 94. 

A writing granting not the soil in fee, but the use only for 
the purpose of mining, is not a deed for the conveyance of 
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land—Stein v. Burden, 24 Ala. 148; Miller v. Garlock, 8 
Barb. (S.C.) 154; Tyler et als. v. Wilkinson, 4 Mass. 402; 
Gleason v. Tuttle, 46 Me. 288; Win. Lake Co. v. Young, 
40 N. H. 485; Ray v. Fletcher, 12 Cush. (Mass.) 200; Jones 
v. Crow, 82 Penn. 898; Carlyon v. Levering, 40 Eng. L. & 
E. 448; Race v. Ward, 7 Ellis & Black, 382; Murgatroyd 

v. Robinson, 7 Ellis & B. 391. 

’ Or even of a right to land on another’s shore to dry nets 
—Gray v. Bond, 2 Brod. & Bing. 667. 

That after fifteen years (term of limitation) it would not 
be revocable—Arbuckle v. Ward, 29 Vt. 438. 

A grant may be presumed even in the case of a statutory 
requirement, that it should be a written record—Durham y, 
Durham, 26 Mo. 507; Miller, adm’r, v. Reigne, 2 Hill (8, 
C.) 592. Oreven of an act of the Legislature when not 
derogatory to the policy of the State—Vinyard v. Passa- 
laique, 2 Strobh. 5386; Lewis v. Haite, 33 Mo. 535. 


VI. “Adverse” means only “ by color of right.’’—See ¢a- 
ses above cited, and Miller v. Garlock, 8 Barb. (S. C.) 154. 
Nor does the payment of toll make it less ‘‘adverse’’—Bainb. 
on Mines, 35. * 


Dryden & Lindley, for defendants in error. 


I. The right claimed by the defendants is an interest in 
the land, or it is an easement. Whether it be an interest or 
easement, for the purpose of this case is unimportant. 

‘“Tt seems to be settled that the right to enter and remain 
on another’s land for a certain time, or indefinitely, at the 
pleasure of the party claiming the privilege, is an interest in 
the land’’—Fuhr v. Dean, 26 Mo. 120. 

The right claimed by the defendants was the right to en- 
ter upon the land in controversy, and to occupy and possess 
the same, and to dig and take therefrom the mineral therein 
permanently, or for a period of time entirely indefinite, de- 
pending wholly upon their will and pleasure, they rendering 
and paying rent, &c. 
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Il. The right claimed by the defendants being an ease- 
ment, or an interest in the land, can be created only by 
writing—Fuhr v. Dean, 26 Mo. 119; Arnold v. Stevens, 24 
Pick. 109. 

There is no pretence that the privilege claimed by the de- 
fendants here was created by writing; on the contrary, the 
origin and existence in parol are expressly avowed. 


Ill. The right claimed by the defendants being an ease- 
ment, or an interest in the land, created by parol and not 
put in writing, is an estate at will only—§ 1, Stat. of Frauds, 
R. C. 1855, p. 806. 


IV. But to obviate the objection that the defendants’ in- 
terest was created by parol only, and to enlarge their estate, 
the defendants rely upon what they call “the miner custom,” 
by which they claim the privilege of holding the plaintiffs’ 
land, and digging and removing the mineral therefrom, for 
a period of time indefinite, depending wholly upon their free 
will and pleasure. : 

We reply, the alleged custom is i//egal, and therefore in- 
sufficient to justify the defendants’ possession after notice 
to quit. . 

A necessary requisite to the goodness of a particular cus- 
tom, says Sir Wm. Blackstone (1 Bl. Com. 76), is, 1. “That 
it have been used so long that the memory of man runneth 
not to the contrary ; so that if any one can show the begin- 
ning of it, it is no good custom. For which reason no cus- 
tom can prevail against an express act of Parliament, since 
the statute itself is a proof of atime when such a custom 
did not exist.” 

“To take a case out of the operation of a general princi- 
ple, a usage should have every requisite to give it validity. 
It must be ancient, certain, uniform, and reasonable. And 
although a usage is often resorted to for explanation of com- 
mercial instruments, it never is nor ought to be received 
to contradict a settled rule of commercial law’—3 Watts, 
179. 
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Note 21, p. 79, Book I., Sharsw. Bl. Com., Judge Shars- 
wood says: “In some of the States, as in Pennsylvania for 
instance, general customs and usage on certain subjects pre- 
vailed to such an extent as to produce a distinctive common 
law. In very few of the States, however, do any mere local 
customs exist such as are treated of by the commentator in 
this section ; they, however, are to be carefully distinguished 
from usages of trade or business. These are everywhere al- 
lowed their just influence and operation. 

A usage of trade and business clearly proved to exist, to 
be ancient, notorious and reasonable, and consistent with 
law, is permitted to explain the meaning of ambiguous words 
in written contracts, and to control the mode and extent of 
their rights where the parties have been silent; but it is 
never admitted against the expressed agreement of the par- 
ties, nor in violation of any statute or well established rule 
of law. Perhaps in some cases the courts have gone further 
than is here indicated, but the current of judicial decisions 
of late years has been to restrain and limit the allowance and 
influence of special usages. 

The custom relied upon by the defendants is in the teeth 
of the statute of frauds and perjuries. No custom can be 
sustained in opposition to the established rules of law—Frith 
v. Barker, 2 John. 335. 

“The usage of no class of citizens can be sustained in 
opposition to the principles of law’”—Homer v. Dorr, 10 
Mass. 29. 


V. The defendants being in as tenants at will of the plain- 
tiffs, it was competent for the plaintiffs to put an end to the 
tenancy by one month’s notice to quit—Land. & Ten. $§ 13, 
p. 1012, R.C. 1855. (Plaintiffs gave six months’ notice to 
quit. ) 

VI. The instruction given by the court of its own motion, 
and excepted to by the defendants, was more favorable to 
the defendants than their case justifies, and they have there- 
fore no right to complain of the action of the court in giv- 
ing it. 
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That branch of the instruction which made the plaintiffs’ 
right to recover to depend upon whether the defendants had 
been reimbursed their expenses, labor and risk in working 
the mines, was the imposition of a condition which the law 
did not warrant. If the defendants entered as supposed by 
the instruction—and that they did is admitted by the plead- 
ings, and the plaintiffs gave the notice supposed to quit—the 
plaintiffs were entitled to recover without regard to the other 
conditions of the instruction. 


VII. The second instruction asked by the defendants and 
refused by the court was bad in that it assumes that a local 
custom will override the law of the land. 


Homes, Judge, delivered the opinion of the court. 


This was an action of ejectment for the possession of land 
in which the defendants were working alead mine. The an- 
swer denies the plaintiffs’ right to the possession, or to dam- 
ages. It alleges by way of defence, first, a grant from the 
ancestor of the plaintiffs to one of the defendants, in 1835, 
for mining lead ore, with authority to sink shafts and raise 
mineral, and with the privilege of taking the same to his 
own use, paying to the grantor one tenth of the lead or ore, 
and that afterwards the other defendant became a joint owner 
in the grant; and that they had enjoyed the possession and 
privilege and worked the mines for more than twenty years, 
and expended large sums of money ; and second, a licence 
from the ancestor of the plaintiffs to the like effect; and 
third, a right to hold the premises and continue their mining 
operations by the custom of miners, existing in the region of 
the lead mines of Missouri as far back as the year 1720, and 
the nature and particulars of the custom are fully set forth; 
and that they have worked said mines and paid the custom- 
ary one tenth to the ancestor of the plaintiffs, and to his ad- 
ministrators after his decease, from the beginning of success- 
ful operations down to the present time. 

They allege further that they had sunk a shaft to the depth 
of one hundred and twenty feet, and made drifts some two 
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or three hundred feet in length, and erected whims and fix- 
tures at a considerable expense of labor and money; and 
they claim the right by virtue of said grant, licence, or cus- 
tom, to remain in possession and continue working the mines 
as heretofore ; and pray for judgment, if ejected, for the 
value of the work done and for the present value of the mine, 

The evidence failed to show any grant, and tended to prove 
that the defendants entered and commenced working the 
mines under a mere parol licence or verbal privilege, paying 
the licence or one tenth of the ore raised, and that they had 
continued their operations under this privilege to the pres- 
ent time. The existence of a custom among miners, extend- 
ing back to Spanish times, to appropriate mining claims on 
unoccupied lands, and work the same on similar terms, was 
fully proved; but the evidence failed to show any existing 
right by custom (or otherwise than by virtue of the parol 
licence) extending beyond the period of the statute of lim- 
itations. 

It appeared from the evidence that the defendants had 
been working this mine for more than ten years next before 
the commencement of this suit, under the licence or privi- 
lege from the plaintiffs and their ancestor, paying them the 
one tenth of the ores or lead raised. There was no proof 
of any adverse claim or possession under any supposed grant 
by deed, or under any immemorial custom, other than the 
right and possession held under the licence; and it was 
proved that the plaintiffs had given them six months’ notice 
to quit and remove. 

Instructions were given for the plaintiffs as to their right 
to recover upon the notice to quit, and as to damages. In 
one of these instructions the jury were told that they might 
take into consideration the length of time the defendants 
had had to work out their claim, and the profits made by 
them; and that if they found that the defendants had been 
rewarded for their labor and risk, the plaintiffs were only 
bound to give them notice to quit. 

Instructions for the defendants in relation to the recovery 
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of rents under the licence as damages, and upon the effect 
of the custom of miners as a foundation of right in the de- 
fendants, were refused. This instruction was as follows: 

“2. The jury are instructed that the extent as to quantity 
and duration in point of time of a miner’s right, in the ab- 
sence of any special arrangement between the miner and the 
proprietor, is a matter to be determined and regulated by the 
custom prevailing in that behalf in the particular locality 
where the right attaches; and when it appears that such 
right has attached with the consent of the proprietor, then it 
continues and is obligatory upon all persons claiming under 
such proprietor until forfeited or otherwise determined by 
the act or consent of the miner; and if the jury find that 
such right existed in the defendants at the time of the com- 
mencement of this action, then the plaintiffs cannot recover, 
and they will find for the defendants.” 

A parol licence, or mere verbal privilege, carries no inter- 
est in land, and is a mere authority or privilege to do some 
particular acts upon the land of another—Fuhr v. Dean, 26 
Mo. 116; Wolf v. Frost, 4 Sandf. Ch. 72; Cook v. Stearns, 
11 Mass. 583; Wood v. Leadbitter, 13 Mees & W. 838; 3 
Kent’s Com. 452; Washb. on Easm. 5. But a licence to 
work mines is quite a different thing; it confers not only a 
right to enter and occupy, but to commit waste and carry 
away a part of the realty itself, and it is therefore necessa- 
rily an interest in lands, tenements and hereditaments, 
which is clearly within the statute of frauds, and must, in 
order to be effectual to give any permanent inheritable in- 
terest itself, or any right to a continued and perpetual pos- 
session, be put in writing and signed by the parties, or be 
given by deed; otherwise it can have no greater force or 
effect than to create an estate at will only, either at law or 
in equity—R. C. 1855, p. 806,§ 1; Wolf v. Frost, 4 Sandf. 


Ch. 72; Coll. on Mines, 7 (74 Law Lib. 16); Bainb. Mines, 


83. A parol licence cannot be made the foundation of any 
right or interest in real estate, or to the future continuous 
possession thereof, nor to a continuation of the privilege be- 











600 ST. LOUIS. 





Desloge et als. v. Pearce et al. 





yond the will of the owner of the land. It is essentially 
countermandable and revocable at will—Cook v. Stearns, 11 
Mass. 583; 4 Sandf. 72; Washb. on Easm. 19; 2 Am. Lea. 
Ca. (8d ed.) 701. 

Even if such an arrangement could be considered as cre- 
ating a tenancy at will, or by sufferance, it might be termin- 
ated, under the statute, by giving one month’s notice to re- 
move—R. ©. 1855, p. 1012, § 18. Six months’ notice were 
given in this.case, though without reference to the end of a 
year. There may bea tenancy at will by the year, or by 
the month, but such tenancy must be created by express 
contract—Ridgeley v. Stillwell, 25 Mo. 570. There was no 
evidence in the case on which the idea of a leasing for any 
given term, or a tenancy by the year or by the month, can be 
founded. This arrangement could have no other effect than 
to create an estate at will generally, without regard to any 
holding by the year. . 

Such a licence, so far as executed, would protect the de- 
fendants against an action of trespass as wrongdoers, and 
against damages for what had been done under the privilege 
given, and against damages for not restoring or replacing 
what had been changed or altered under the privilege—Pier- 
pont v. Barnard, 2 Seld. 279; Sampson v. Burnside, 13 N. 
H. 264; Lygins v. Juge, 7 Bing. 682; 2 Am. Lea. Ca. 697- 
99, 8d ed. In many cases, it is held that where a party has, 
under a parol licence, placed his own property on the lands 
of another for certain specific purposes, as mill-dams, aque- 
ducts, bridges, houses, fixtures, or other things which (with- 
out some special agreement) might become a fixed part of 
the realty, he will be protected against an action of trespass 
for continuing them or for removing them, and may main- 
tain an action against the owner who gives the licence for 
interfering with them, in violation of the privilege given. 
These cases seem to proceed on the ground that these things, 
which are thus placed on the lands, are to be treated, under 
the special agreement, as personal property of the licensee, 
or on the ground of an estoppel tn pais. Under these au- 
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thorities, we are inclined to think that the defendants would 
have a right to remove, at pleasure, their whims, fixtures, or 
other property of a personal nature, under the terms of the 
understanding, or by force of any custom or local usage 
proved to have existed there in relation to such matters, and 
with reference to which the parties might be presumed to 
have contracted. Buta mere licence unaccompanied with 
with any vested interest in the real estate created by deed 
or other writing, and independent of any title acquired by 
grant, prescription or adverse possession and claim for the 
period of the statute of limitations, must be deemed to be in 
its own nature countermandable, and essentially revocable 
at the will of the owners of the fee. It can give no irrevo- 
cable right to hold possession of the realty, and to continue 
working the mines indefinitely, and against the will of the 
owner of the land—2 Amer. Lea. Ca. (3d ed.) 701; Wood 
yv. Leadbitter, 13 Mees & W. 838; Wolf v. Frost, 4 Sandf. 
Ch. 72. 

The defendants’ instruction in relation to the custom of 
miners as a foundation of a right to retain possession and 
continue working the mines in accordance with such cus- 
tom, or agreeably to the terms of the privilege, was prop- 
erly refused. How far these local mining customs may have 
force, when proved to exist, in matters of contract arising 
among miners, or between them and the owners of the land 
when they have acquired some right or interest in the mines 
by deed or other writing not declared void by the statute 
of frauds, or by any other mode of acquiring title to the 
possession of real estate, or where (as in California) mining 
claims are founded upon a prior actual possession merely as 
the better title, in respect of the construction of contracts 
which may have been made with reference to such customs, 
itis unnecessary here to inquire. The custom is not in- 
voked here for aid in interpreting the contracts and agree- 
ments of the parties, but as a source and foundation of an 
absolute right and interest in real estate. Something like a 
prescription, or custom from the time of legal memory, sup- 
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posed to have commenced with a bounding off of mining 

claims on waste and unoccupied lands, paying a toll of the 
ores dug to the owner of the land, and continuing for a period 
extending back beyond the memory of living witnesses, or 
beyond the period of the statute of limitations, seems to have 
existed in the mining districts in Eugland. In Barnes y, 
Mawson, 1 Maule & S. 77, a tenant of the freehold claimed 
the mines against the lord of the manor, who relied upon a 
reservation established, not by documentary evidence, but by 
acts of ownership and adverse enjoyment as far back as the 
memory of living witnesses would reach; and the matter was 
left to the jury on the question of adverse enjoyment and 
acts of ownership for time immemorial. So in Curtis v. Dan- 
iel, 5 East, 273, the right of the tenant of the freehold, as 
against the lord of the manor, to have the dues of copper 
mines under the land was made to depend upon acts of own- 
ership and adverse possession of the mines and dues for more 
than twenty years. In Ryan v. Brenton, 10 Adol. (N. 8.) 
26, the plaintiff claimed the mines as a “‘bounder’’ under the 
custom of miners, as against other “bounders” showing no 
title in the premises. 


The custom of bounding on waste mineral lands was so far 
recognized as to be allowed as the foundation of a claim, 
qualified by the condition of continuous working, as against 
another showing no better title; but that the right ceased 
when the bounder ceased to work. There would seem tobe 
nothing in these cases which can be invoked in support of 
the doctrine that a bounder of mines under the custom can 
acquire any right or title, corporeal or incorporeal, in a mine, 
as against the true owner of the land, by any possession, 
enjoyment, or acts of ownership, which are not adverse in 
character, and continued beyond the period of the statute of 
limitations. The right to enter and dig for ores is an incor- 
poreal hereditament, and can only be acquired by deed, or 
by adverse enjoyment for a sufficient length of time to furn- 
ish a foundation for a presumption of a grant; but in all 
cases the possession, in order to raise even the slightest pre- 
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sumption, must be adverse—Arnold v. Stevens, 24 Pick. 106; 
Bainb. on Mines, 35. 

Here, then, is no evidence of any adverse possession or en- 
gagement. The evidence shows that the defendants have 
held the premises by the licence and permission of the plain- 
tiffs and their ancestor, and have always recognized their su- 
perior title by paying the customary one tenth of the ores 
raised. 

The plaintiffs sue in ejectment for the possession of the 
premises, and for damages for the detention thereof since the 
notice to quit was given. The privilege or licence being in 
its own nature revocable at will, was revoked and terminated 
by the giving of the notice to remove. Neither the custom 
proved, nor the long possession under the licence, can be any 
bar to a recovery in this action. It does not appear that the 
plaintiffs have recovered any other or more damages than 
they were entitled to recover. 

The question whether the defendants had worked the mine 
long enough to reward them for their labor and expenditure 
wasimmaterial. 

There was no material error in the ruling of the court 
upon the instructions. 

Judgment affirmed. The other judges concur. 


[CONTINUED TO VOL. XXXIX.] 














ACCESSION. 


See PROPERTY. 


ACTIONS. 


Trespass—Damages— Mortgage.— When the mortgagee has been paid his debt, 
he cannot sue in trespass to recover damages for waste committed or done 
prior to the payment.—Kennerly et al. v. Burgess’ Adm’r, 440. 


See ATTACHMENTS. Maticious PRosecuTION. PROHIBITION. TRESPASS. 


ADMINISTRATION. 


1. Courts—Guardians.—The courts having probate jurisdiction have no au- 
thority to impose a fine upon a guardian or administrator for failing to 
make settlement when cited so to do. The proper course, after citation and 
refusal or neglect, is by attachment and imprisonment, after rule to show 
cause why they should not be proceeded against.—Greene Co. v. Rose, 390. 

2. Demand — Set-off — Appeal. — Upon the trial of a demand against an estate 
appealed from the Probate or County Court, the cause is to be tried anew 
upon the record as sent to the Circuit Court. If the administrator fail to 
set up and file a set-off inthe Probate Court, he cannot set it up at the trial 
in the Circuit Court.—Berry v. Shackelford’s Adm’rs, 392. 

8. Demands. — The strict legal rules of pleading are not applicable to pro- 
ceedings in allowing demands in the county courts, and the decisions should 
be so rendered as to subserve the ends of justice, according to the evi- 
dence, without regard to technical precision in pleading. (R. C. 1855, p. 
155, § 18.—Sublett v. Nelson, Adm’r, 487. 

4, Laws—Public Administrators.—The special statute (Mar. 3, ’57—Sess. Acts 
1856-7, p. —) authorizing the election of public administrators in St. Louis 
and other counties, was not repealed by the general statute, R. C. 1865, p. 
515, § 1, authorizing probate or county courts to appoint public adminis- 
trators for their counties.—State ex rel. Vastine v. Judge of St. Louis Prob. 
Ct., 529. 


ARBITRATIONS. 


1. Submission —Oath.—An agreement in writing to submit matters in dispute 
to arbitrators, is a submission within the statute, although there be no clause 
authorizing the Circuit Court to enter a judgment upon the award. The 
neglect of the arbitrators to take the oath prescribed by the statute renders 
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ARBITRATIONS (Continued). 
their award invalid. (Toler v. Hayden, 18 Mo. 399, affirmed.)—Walt et 
al. v. Huse et al., 210. 

2. Submission.—Arbitration, or an agreement to submit any matters of differ. 
ence to an award, may be verbal, as at common law, or by writing, under 
the statute.—Carter v. Scaggs et al., 802. 


ASSIGNMENTS. 


Interest—Judgment.—In a suit against the securities upon the official bond of 
an assignee, the judgment against the securities should only authorize the 
collection of the damages assessed, with the legal rate of interest (six per 
centum) thereon—R. C. 1855; p. 890, § 8. The rate of interest in such cases 
is not fixed by contract.—State to use, &c., v. Hart et als., 44. 


See WITNESSES. BiLits anp Nores. 


ATTACHMENTS. 


1. Action—Malicious Attachment.—To sustain an action for maliciously suing 
out an attachment, it must be shown by satisfactory evidence that the plain- 
tiff in the attachment knew that he had no cause of action whatever against 
the defendant, and that he also acted maliciously therein. — Alexander y. 
Harrison et als., 258. 

2. Action—Malicious Attachment—Probable Cause.—Where a client fairly sub- 
‘mits all the facts of the case to his counsel in good faith, and is advised by 
them that he has a cause of action against the defendant in the attachment, 
and merely pursues the course recommended by them, relying upon the 
correctness of their legal opinion, he cannot be held liable in an action for 
maliciously suing out an attachment. Malice cannot be imputed to him in 
such case, and it is error to instruct the jury in such manner that they may 
so find.—ZJd. 

8. Practice—Publication.—The notice under an order of publication, issued in 
a suit by attachment, must state that the defendant’s property has been at- 
tached—R. C. 1855, p. 246, § 28; and if this be omitted, the judgment ren- 
dered upon such notice will be void.—Durossett’s Adm’r v. Hale, 346. 

4. Levy of Lands.—The levy of an attachment upon lands of the defendant will 

not be void because the sheriff fuils to notify the tenants in possession, or 

give a a reason for such failure. The giving of such notice constitutes no 
essential part of the levy.—/d. 

Bond — Practice. — Before a writ of attachment can be issued, the plaintiff 
must give a bond with security as required by the statute. If the bond be 
insufficient, the suit may be dismissed if the plaintiff fail to file a good bond 
when required by the order of the court, upon proper motion and notice— 
R. C. 1855, p. 242, 4§ 9 & 10. A bond signed by the plaintiff alone is not 
a nullity, so as to dispense with motion and notice.—Jasper County v. Che- 
nault et al., 357. 

6. Non-residence—Domicil.—A man’s residence, like his domicil, or usual place 
of abode, means his home, to and from which he goes and returns daily, 
weekly, or habitually, from his ordinary avocationsand business, wherever 
carried on. The indefinite abode of a party in this State, and doing busi- 
ness herein, but without the intention of remaining here permanently, does 
not make him a resident of this State. Under the provisions of the Attach- 
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ment Act, he is to be considered as a non-resident.—Greene et al. v. Beck- 
with, 384. ; 

1, Residence — Evidence. — The fact that a party describes himself in his busi- 
ness papers as being located in this State, when he has a permanent home 
in another State, is not competent evidence to prove that he is a resident of 
this State.—Zd. , 

8, Practice— Publication — Judgment.—Where the defendant, a non-resident, 
is brought into court by an order of publication, and does not appear, the 
plaintiff cannot have any other or different relief than that prayed in his 
petition. If after publication the plaintiff amend his petition and take a dif- 
ferent judgment from that originally prayed, the judgment will be null and 
void—R. C. 1855, p. 1280, § 12. After service of notice by publication, the 
defendant cannot be held to have any notice of amendments to the peti- 
tion.—Janney v. Spedden et al., 395. 

9. Jurisdiction—Practice—Process— Publication.—A judgment jn personam for a 
debt against a non-resident of this State, obtained upon a mere order of pub- 
lication, without the service of any process, or of an attachment upon the 
defendant’s property, is a judgment without process and void. A party 
summoned as garnishee by execution upon such judgment may defend by 
showing the invalidity of the judgment for want of jurisdiction. The stat- 
ute R. C. 1855, p. 1224, § 13, was not intended to give such jurisdiction ; it 
applied only to cases where the court had jurisdiction over property sought 
to be affected by the suit.—Smith v. McCutchen, Garn., 415. 

10. Process — Jurisdiction. — Judgments obtained on an attachment process 
against non-residents will bind the property attached, but will not be treat- 
ed as evidence of indebtedness, or as operative in any manner in perso- 
nam, for there is no power of adjudication. —Zd. 

11. Delivery Bond — Action. — The legal effect of the taking a bond for the 
delivery of property attached, under the provisions of section 29, p. 247, 
R. C. 1855, is to relieve the officer of the care and custody of the property, 
and to give the possession to the parties executing the bond. If, upon exe- 
cution after judgment, the obligors deliver the property to the officer, to be 
sold or otherwise disposed of in obedience to the order of court, the condi- 
tion of the bond is satisfied, and no cause of action remains to the sheriff or 
the attaching creditor. If there be a breach of the bond, the sheriff under 
the order of the court, upon the happening of the contingency, must assign 
the bond to the plaintiff, who may have judgment, upon motion, for the 
value of such property. Damages to the property by the obligor in the 
bond gives no cause of action to the sheriff or the attaching creditor.—Jones 
to use, &c., v. Jones et al., 429. 

12. Landlord and Tenant. — The object of the statute in authorizing the land- 
lord to sue out an attachment, was to prevent the tenant from removing 
his property from the permises for any purpose or any pretext, if he thereby 
exposed the landlord to the danger of losing his rent. The affidavit should 
state affirmatively the facts relied on.as grounds for the-attachment. (R. C. 
1855, p. 1015.)—Kleun v. Vinyard, 447. 

18. Cash Sale.—To authorize an attachment under subdivision 13, § 1, p. 239, 
R. C. 1855, it must be stipulated by the contract, that the price or value of 
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the article sold was to be paid on delivery. If credit was given or intended, 
the creditor must pursue, his remedy by an ordinary action at law. A prom. 
ise to give a note payable at a future date, is not a promise to pay on deliy- 
ery.—Harlow v. Sass, 34. 


14. Garnishee. — An attaching creditor only acquires such rights against the 
garnishee as the debtor possessed at the date of the garnishment; and no 
process can place the garnishee in a worse position than he would have 
occupied had he been directly sued by the debtor in the attachment suit— 
Weil et al. v. Tyler et al., Garn., 545. 

15. Garnishee—Judgment—Estoppel.—A judgment against a garnishee in a suit 
by attachment, or under an execution, will not protect him against a subse. 
quent recovery in favor of one who had previously to the garnishment 
taken an assignment of the debt from the defendant.—Weil et al. v. Tyler 
et al., Garn., &c., 558. 

16. Garnishee—Note.—Where the garnishee by his answer admits that he had 
given a note to the defendant, but also stated that he did not know who 
held the note at the date of the garnishment, the ownership of the note is a 
material issue in the case, and the burden of proof is upon the plaintiff to 
show that at the service of the garnishment the defendant was the owner 
and holder of the note.—Zd. 


See Justices’ Courts, 2. 


B 
BILLS AND NOTES. 


1. Endorsee—Title.—A pre-existing debt or an antecedent liability incurred 
by an endorsee of a negotiable promissory note assigned before maturity, is 
a sufficient consideration to support the title of such endorsee.—Boatman’s 
Sav. Inst. v. Holland, 49. 

2. Consideration.—Incurring expense and assuming liabilities by the prom. 
isee, in consequence of the promise, is a sufficient consideration for the 
promise by the maker of a note.—Koch v. Lay, Garn., 147. 

3. Demand — Protest. — A security signing a note as joint maker, is not dis- 
charged for failure to demand payment and to give notice of its refusal.— 
Buchner v. Liebig et als., 188. 

4, Equity—Trust—Description of Payee—Where the payee holds a note or in- 
strument in fiduciary capacity, and the purchaser or endorsee has notice of 
the fact, and also that the trustee is committing a breach of faith, the pur- 
chaser will not be protected.—Renshaw v. Wills, 201. 

5. Trust—Notice—Equity.—Where a note executed by the purchaser at a par- ~ 
tition sale to “J. S., sheriff,” was secured by a deed of trust upon the prop- 
erty sold, if the deed of trust show the consideration of the note, and the 
-endeorsee of the sheriff purchasing the note received also the deed of trust 
-which showed the consideration for the note, or knew of the deed when he 
purchased the note, he will be held to have notice of the fiduciary character 

-of the sheriff, and will not be considered as a holder in good faith. The 
-sheriff in taking the note is a trustee executing a trust devolved upon him 
cby law.—ZJd. 
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6. Equities. —A party receiving notes after they are past due, is put upon in- 
quiry, and will be considered as having taken them with full notice of all 
the infirmities or equities which attach to them.—Chappell v. Allen et als., 
213. 

7. Protest — Notice. —If, either by express terms, or by the necessary or 
natural implication of the language used, the notice of protest of a bill 
of exchange contains in substance a true description of the bill, with a 
statement of its presentment and dishonor, and that the holder looks to 
the party to whom the notice is sent for payment, it is sufficient. An im- 
material variance in the description of the bill will not vitiate the notice ; 
to be fatal, the variance must be such that, under the attendant circum- 
stances, the notice conveys no adequate or sufficient knowledge to the 
party of the identity of the particular bill which has been dishonored.—Mc- 
Cune v. Belt at al., 281. 

8. Notes for Property—Demand—Contracts.—Notes payable in money absolute- 
ly do not require any demand of payment before commencing suit; but 
notes payable in specific articles of personal property, when neither time 
nor place of payment are specified, are not subject to this rule, and before 
a suit can be maintained, a specific demand of payment, in accordance with 
the terms of the contract, must be made.— Weil et al. v. Tyler etal., Garn., 
545. 


See Contracts. MortGaces. Equity. 


C 


CONSTITUTION. 


1. Education— Officer.—By the terms of the Constitution, art. 5, § 8, all officers 
appointed by the Governor to fill a vacancy, unless otherwise provided by 
law, were to hold their offices until their successors were duly elected, or ap- 
pointed, and qualified. By virtue of this provision, the Superintendent of 
Public Instruction was continued in office until his successor was appoint- 
ed or elected, and qualified.—State ex rel. Robinson v. Auditor, 192. 

2. Vacating Ordinance — Circuit Attorneys. — The offices of Circuit Attorneys 
having been vacated by the ordinance of March 17, 1865, and having been 
filled in the manner therein provided, their term will not he required to be 
legally filled at the election in November, 1866. Holmes, J., dissenting.— 
Circuit Attorneys’ Election, 419. 

3. Elections — Voters — Registration.— A legally qualified voter, under the 
terms of the Constitution, must be registered as such in the election district 
in which he resides.—State ex rel. Garesché v. Bond, 425. 

4. Contracts—Retrospective Laws.—The Constitution forbids the passage of any 
law ex post facto, or impairing the obligation of contracts, or retrospective 
in its operation. A statute which takes away any vested right acquired 
under existing laws, or creates a new obligation, or imposes a new duty, or 
attaches a new disability, in respect to transactions already past, is retro- 
spective. A statute, amendatory of the charter of an insurance company, 

‘ which declares that the certificate, signed by the president and secretary 
of the company and attested by the corporate seal, that the party named 
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therein is indebted to the company in the sum stated, shall be conclusive 
evidence of the facts therein stated, is,as to all causes of action originating 
prior to the statute, retrospective inits operation and void.--Hope Mut. Ins. 
Co. v. Flynn, 483. 

5. Eminent Domain — Action — Trespass.—Lindell’s Adm’r v. Han. & St. Jo. 
R.R. Co., 86 Mo. 543, P.1, affirmed.—Leary v. Hann. & St. Jo. R.R. Co., 
485. 


See ELecTion. ADMINISTRATION. Quo WARRANTO. 


CONTRACTS. 


1. Damages.—Where, in a suit for work and labor done, the plaintiff abandons 
the special contract, and claims for a quantum meruit, he will be entitled to 
recover only the value of the work, after deducting the damages sustained 
by the defendant from the failure of plaintiff to comply with his contract, 
the value of the work being limited by the contract price.—Lamb v. Bro- 
laski, 51. 

2. Condition. — A party contracting with an outgoing tenant to pay for the 
improvements, in case he shall obtain a lease, is not liable upon his con- 
tract unless he obtain a lease of the premises.—Josse’s Adm’r v. New- 
man, 43. / 

. Bailment— /gency— Bank—Negligence.—A bank receiving promissory notes 
from its depositors for collection, is responsible for the negligence of a no- 
tary appointed by it for a year, and from whom it required a bond for the 
faithful discharge of his duties, in failing to give notice to an endorser of 
a negotiable promissory note of a demand upon and refusal of payment by 
the maker, by which the endorser was discharged. The notary is not, in 
such a case, an independent officer, in the discharge of a duty devolved 
upon him by law, but is the agent of the bank.—Gerhardt v. Boatman’s 
Sav. Inst., 61. 

4. Mortgages—Auction Sales—Deeds of Trust.—Where property offered for sale 
at auction by a trustee in a deed of trust is knocked down to the highest 
bidder, the sale may be enforced in equity in a suit for a specific perform- 
ance, or the bidder may be held liable at law for the damages sustained.— 
Dover v. Kennerly et al., 469. . 

5. Mortgage — Trustee’s Sale. — When the purchaser to whom the property is 
struck off at a trustee’s sale at auction fails to complete his purchase, the 
property must be re-advertised for sale—Barnard v. Duncan, ante, 170.—Jd. 

6. Slavery — Warranty — Note.— A note was given in consideration of the 
sale of a slave, the vendor, by bill of sale, warranting that the slave was a 
slave for life. Subsequent to the sale, slavery was abolished in this State 
by the ordinance of the Convention. Held, that the covenant did not war- 
rant against the action of the State in abolishing the status of slavery, and 
that there was no failure in the consideration of the note.—Phillips v. Ev- 
ans, 305. 


~~ 


oo 


See Brits anp Norrs. MortGaGeEs. 


CONVEYANCES. 


1. Evidence. — An instrument affecting lands, the execution of which is not 
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proved in accordance with the statute, is not entitled to be recorded, and a 
certified copy of the record is not admissible in evidence.—Patterson v. Fa- 
gan et al., 70. 

2. Lands — Tenants in common. —One tenant in common cannot convey, by 
metes and bounds, a distinct portion of the whole tract held in common with 
others, so as to prejudice his co-tenants or their assignees, although the deed 
may bind him, and those claiming under him, by way of estoppel. But 
where several persons are tenants in common of separate and distinct par- 
cels of land, one of the tenants may convey all his undivided thterest in any 
one of the distinct parcels.—Primm et als. v. Walker, 94. 

. Lands — Tenants in common. — Where one tenant in common laid out an 
“addition,” dividing the land into lots and blocks, and filed a plat dedicating 

the streets and alleys in accordance with the statute, and the other tenant 

recognized the addition and plat, and made deeds for his undivided interest 
in several lots, these acts of the parties have the effect to make a division of 
the tract, as between themselves, into several and distinct parcels, and they 
become tenants in common of each several parcel or lot by itself.—Zd. 
Contract— Patent and Latent Ambiguity.x—To render a deed or other instru- 
ment void for uncertain description, the ambiguity must be patent and ap- 
pear on the face of the instrument; but where the uncertainty is raised by 
matter outside of the instrument, the ambiguity is latent, and may be ex- 

plained by the application of extrinsic evidence. (See Bell v. Dawson, 32 

Mo. 79.) —Hardy v. Matthews, 121. 

6. Guardians and Wards—Probate Courts— Jurisdiction. —The County Court by 
the statute of 1845 had no jurisdiction to authorize a guardian to sell the real 
estate of his ward for his support, and a purchaser at such sale takes no title. 
The power to sell given by the statute is to procure and complete the educa. 
tion of the minor—R. C. 1845, p.551. The guardian occupied a relation 
of trust towards his ward which precluded him from purchasing at his own 
sale, and the county clerk could not execute to the guardian a deed for the 
premises sold.—Beal v. Harmon, 435. 

6. Husband and Wife—Ejectment.—A deed executed by husband and wife, con- 
veying the wife’s real estate, although defectively acknowledged so as not 
to pass the fee of the wife, passes the husband’s life estate, and is good to 
maintain or resist an action of ejectment.—Z/d. 

7. Patent—Description.— Although there may be repugnancy in the descriptive 
calls of the land granted by a patent, yet if enough of description remain 
to identify the location of the land, it will be sufficient—Fenwick v. Gill, 
510. 

8. Confirmation—Grant.—A grant may be made by law as well as by a patent 
pursuant to law; and a confirmation by law is as fully, to all intents and 
purposes, a grant, as if it contained in terms a grant de novo. When an act 
of Congress confirming lands also authorizes patents to issue, the produc- 
tion of the patent is not absolutely necessary for the purpose of showing a 
grant of title.—/d. 

9. Grants by United States— Fraud.— Courts cannot inquire into the reasons 
and motives of Congress in passing an act confirming or granting Jands to 
an individual.—Zd. , 


os 


- 
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See Lanps AnD Lanp Tittes. Statute oF Fraups. Morteaces. Esgcr- 
MENT. 


CORPORATIONS. 


1. Notice—Evidence.—T he knowledge acquired by the officers of a corporation 
while in the discharge of their official duties, is the knowledge of the corpo- 
ration itself.—Mechanics’ Bk. v. Schaumburg et al., 228. 

2. Agent—Power of Attorney.—A. gave W. a power of attorney, in her name, 
to borrow money, draw, sign and endorse bills and notes, and to execute 
deeds, &c. B. also gave W.a similar power. W., who was president of 
the bank, afid kept an account with it in his own name, presented these 
powers to the bank as his authority to sign the names of A. and B. to 
joint notes, the proceeds of which notes went to W., of which the bank had 
notice. Held, that as the officers of the bank had, by the powers of attorney, 
notice of the extent of W.’s authority, the notes were not given in pursu-. 
ance of the authority, and that the bank had notice of the want of power.— 
Id. 


CORPORATIONS, RAILROAD. 


Negligence—Killing Slock.—In an action against a railroad company for negli- 
gence in killing stock, the plaintiff may prove actual negligence, or show the 
facts from which the law raises the inference of negligence—R. C. 1855, p. 
649, § 5. (See S. C. 34 Mo. 242; Brown v. Hann. & St. Jo. R.R. Co.,. 83 
Mo. 309.)—Calvert v. Hann. & St. Jo. R.R. Co., 467. 


CORPORATIONS, MUNICIPAL. 


Revenue.—The levying of taxes is a matter solely of statutory creation, and 
no means can be resorted to, to coerce their payment, other than those 
pointed out in the statute. A tax, in its essential characteristics, is not a 
debt, nor in the nature of a debt, but is an impost levied by the government 
upon its citizens for the support of the State. A municipal corporation can- 
not provide for the collection of taxes by a suit against the tax-payer, unless 
the power be specifically delegated by its charter.—City of Carondelet to 
use, &c., v. Picot, 125. 


See ELectTions. REVENUE. 
COURTS. 
See JurIspIcTION. Practice, Civit. 


1. Jurisdiction—Contempls.—A court of record has authority to punish sum- 
marily contempts committed in its immediate presence, but in other cases 
the offender must be notified and ‘have a reasonable time to make his de- 
fence.—Matter of Greene County v. Rose, 390. 
Jurisdiction—Where a court originally possesses and exercises its juris- 
diction over a subject, its authority to proceed will not be divested or im- 
paired by any legislative amendment of the law conferring jurisdiction, 
unless express prohibitory words are used.—State ex rel. Reniek vy. St. 
Louis Co. Ct., 402. 
3. Guardian—Jurtsdiction—Insane Persons.— The statute R. C. 1865, p. 234, 
§ 52, which took effect from its passage, gave to the County Court of any 
county jurisdiction to inquire whether any person in the county was so 


Lo 
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addicted to habitual drunkenness as to be incapable of managing his affairs, 
and in such cases to appoint a guardian. The act of March 19, 1865, (Sess. 
Acts 1865-6, p. 244,) vesting the Probate Court of St: Louis county with 
such jurisdiction, did not take away the jurisdiction of the St. Louis County 
Court. The jurisdiction of the two courts is concurrent.—Zd. 


CRIMES. 


1. Homicide.—The law of homicide may be regarded as definitely established 
in this State by a series of well considered and consistent decisions. Where 
the evidence all tends to prove a case of murder in the first degree, or of 
justifiable homicide, it is proper for the court, by its instructions, to confine 
the attention of the jury to the two points.—State v. Starr, 270. 

2. Murder.—The right of self-defence, which justifies homicide, does not imply 
the right of attack, and the plea cannot avail in any case where the diffi- 
culty was induced by the act of the party accused in order to afford him a 
pretext for wreaking his malice.—Zd. 

8. Murder — Manslaughter.— To have the effect to reduce the guilt of killing 
from that of murder in the first degree to manslaughter, the provocation 
must consist of personal violence ; neither words of reproach nor insulting 
gestures can have this effect.—/d. 

4. Robbery.—To constitute the offence of robbery in the first degree, the prop- 
erty must be taken from or in the presence of the prosecutor, against his 
will, and by putting him in fear of some immediate injury to his person, &ec. 
—State v. Davidson, 374. 

See CriMINAL PRACTICE. 


D 


DAMAGES. 


1. Assignment—Interest—Judgment.—In a suit against the securities upon the 
official bond of an assignee, the judgment against the securities should only 
authorize the collection of the damayes assessed, with the legal rate of in- 
terest (six per centum) thereon—R. C. 1855, p. 890, § 8. The rate of inter- 
est in such cases is not fixed by contract.—State to use, &c., v. Hart et 
als. 44. 

2. Trespass—Mortgage.—When the mortgagee has been paid his debt, he can- 
not sue in trespass to recover damages for waste committed or done prior 
to the payment.—Kennerly et al. v. Burgess’ Adm’r, 440. 

See RevENvE. EvectTMEnNT, 10. MortGaces. Interxnst. INJUNCTION. 
Evipence. LANDLORD AND TENANT. 


DEDICATION. 

See Hicnwayr. Equity. 

DEPOSITIONS. 

1. Depositions in perpetuam——Notice.—The statute R. C. 1825, p. 617, in rela- 
tion to the perpetuation of testimony, required that the notice, when given 
by publication, should be published once a week for one month, at least two 
months previous to the day of taking the depositions. A deposition to per- 
petuate testimony, although recorded, which does not show such notice, can- 
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not be read in evidence. In case of depositions taken in perpetuam, the forms 
of the law under which they are taken must be strictly pursued, or they can- 
not be read in evidence. Under the act R. C. 1825, p. 617, it must appear that 
“the questions and answers were reduced to writing, as near as possible, in 
the words of the witness,” that the deposition was distinctly read over to said 
witness, and that the deposition was forwarded to the clerk of the Circuit 
Court within thirty days, for the purpose of being recorded.—Patterson y, 
Fagan et al., 70. 


DIVORCE. 


Prastice— Error.— Writ of error upon a judgment granting a divorce dis- 
missed, the writ not having issued within sixty days after judgment ren. 
dered. (R. C. 1855, p. 666, § 18.)—Judge v. Judge, 159. 


DOMICIL. 


Non-residence. — A man’s residence, like his domicil, or usual place of abode, 
means his home, to and from which he goes and returns daily, weekly, or 
habitually, from his ordinary avocations and business, wherever carried on. 
The indefinite abode of a party in this State, and doing business herein, but 
without the intention of remaining here permanently, does not make him a 
resident of this State. Under the provisions of the Attachment Act, he is 
to be considered as a non-resident.—Greene et al. v. Beckwith, 384. 


DRAM-SHOPS. 
See CRIMINAL PRACTICE. 


‘ 


P 

EJECTMENT. b 

1. Practice — Parties. — Where several plaintiffs sue in ejectment, and one is 
shown to have no title tothe premises, the plaintiffs cannot jointly recover 
judgment; but, by dismissing the petition as to the plaintiff shown to have 
no title, the suit may proceed, and the remaining plaintiffs may recover.— 
Primm et als. v. Walker, 94. 

2. Tenants in common.—Before one tenant in common can maintain ejectment 
against his co-tenants on an outstanding title for his own exclusive benefit, 
he must surrender the common possession (if he has any) to the others, or 
he must show that the other tenants in common are holding adversely to 
him.—Forder v. Davis, 107. 

3. Partition—Estoppel—Judgment.—A judgment in partition establishes the 
title to the land which is the subject of partition, and in an action of 
ejectment upon an adverse possession, or an adverse title existing at the 
date of the partition, it is final and conclusive upon all parties to the 
record, and upon all persons holding under them by title subsequent to 
the commencement of the suit.—/d. 

4. Partition—Tenants in common—Ouster.—A disseizin, or an actual ad- 
verse possession, destroys the unity of possession among tenants in com- 
mon, and takes away the right of partition, until the title is determined 
in an action of ejectment.—Zd. 

5. Morigage—A mortgagee may maintain an action of ejectment against the 
mortgagor. An answer toa petition in ejectment by grantee against grantor 
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in a deed absolute upon its face, claiming only that the deed was intended as 
a mortgage, not asking toreform the deed or to redeem the land, shows no 
defence in equity.—Sutton v. Mason, 120. 

6. Forcible Entry and Detainer.—The proceedings and a judgment in a suit for 
forcible entry and detainer of premises are no bar to a suit in ejectment for 
the same premises.— Carter v. Scaggs et al., 302. 

7. Defence.—In an action of ejectment, the issue to be tried is the plaintiff’s 
right to the possession of the premises sued for, and upon the trial of the 
general issue the defendant may avail himself of a defence that the plaintiff 
had not the present right of possession.—Zd. : 

8. Equity—Judgment— Execution.—A bill in equity is not the proper remedy 
to recover possession of lands. Where the judgment upon which execution 
issued, and the land was sold by the sheriff, is void, the sheriff’s sale and 
deed will pass no title, and the defendant has an adequate remedy at law in 
ejectment against the purchaser at the sheriff’s sale in possession. Where 
there is an adequate and complete remedy at law, a court of equity will not 
interpose, unless upon some matters coming under some peculiar head of 
concurrent equity jurisdiction.—Janney v. Spedden et al., 395. 

. Title— Waste.—To recover in ejectment, the plaintiff must show a legal in- 
terest and a right to the possession. The plaintiffcan recover damages for 
waste committed only when he recovers in the ejectment.— Beal v. Har- 
mon, 435. 

10. Rents and Profits — Improvements. —In an action of ejectment, the value of 
the improvements upon the land, made by the defendant in good faith, may 
be deducted from the rents and profits —Fenwick v. Gill, 510. 

11. Judgment—Estoppel.—A judgment in an action of ejectment is not a bar 
to a subsequent action between the same parties.—Holmes v. City of Caron- 
delet, 551. 

See Civin Practice. Convreyances. LAanp anp Lanp TITLES. Jupc- 
MENTS. ESTOPPEL. 


ELECTIONS. 


1. Vacating Ordinance — Circuit Attorneys. — The offices of circuit attorneys 
having been vacated by the ordinance of March 17, 1865, and having been 
filled in the manner therein provided, their term will not be required to be 
legally filled at the election in November, 1866. Holmes, J., dissenting.— 
Circuit Attorneys’ Election, 419. 

2. Elections — Voters — Registration. — A legally qualified voter, under the 
terms of the Constitution, must be registered as such in the election district 
in which he resides.—State ex rel. Garesché v. Bond, 425. 

3. Legal Voters.—It is to be presumed, in the absence of any evidence to 
the contrary, that the voters voting at an election “held in pursuance of 
law and upon proper notice,” are all the legal voters; or, that those who 
did not choose to vote (if there are any) acquiesce in the action of those 
who do vote, and are to be considered as bound and concluded by the result 
of the election. (Bassett v. Mayor, &c., 37 Mo. 270.)—State v. Binder, 450- 

4. Sunday — City of St. Louis —Crimes.—The statute of Mar. 4, 1857, provided 
that the municipal corporations of St. Louis county, whenever authorized 
by a majority of the legal voters, might grant permission to sell within the 
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corporate limits, on Sunday, any refreshments except distilled spirits. At 
an election, the majority of those voting voted in favor of giving the per- 
mission, and the city council of St. Louis passed an ordinance accordingly, 
Held, that the ordinance of the city thus passed operated so far as a repeal 
of the statute forbidding the sale of fermented liquors on Sunday (R. (, 
1855, p.631, § 36) within the limits of the city of St. Louis.—/d. 
Mandamus — Votes.—After the clerk of the county court has, in pursuance 
of the statute, called to his assistance two justices of the peace or of the 
county court, and has publicly examined and cast up the vote of the coun- 
ty, nothing remains for him to do but the ministerial duty of issuing cer- 
tificates to the candidates elected. ‘The legality or illegality of the votes 
is not submitted to his judgment; the determination of that question be- 
longs to other tribunals. Any party aggrieved by the issuing of the cer- 
tificate must pursue his remedy in the courts.—State ex rel. Bell v. Har- 
rison, 540. 


EQUITY. 


1. Practice— Pleading. — Although a plaintiff, upon a petition in equity, may 
not be entitled to the special relief prayed, yet, under the prayer for gen- 
eral relief, the court may give him the relief to which he shows himself enti- 
tled. A court of equity having once acquired jurisdiction, will proceed to do 
complete justice between the parties.—Holland v. Anderson et al., 55. 

2. Vendor and Vendee— Fraud.— Fraudulent misrepresentation and conceal- 
ment by a vendor of land, as to the nature, quality, quantity, situation, and 
title therof, affecting the whole subject matter of the contract, will entitle the 
vendee to relief; but such misrepresentation by the vendor must be in ref.- 
erence to some material thing unknown to the vendee, either from not hay- 
ing examined, or from want of opportunity to be informed, or from special 
confidence being reposed in the vendor.—/d. 

3. Trust—Note—Description of Payee.—Where the payee holds a note or instru- 
ment in fiduciary capacity, and the purchaser or endorsee has notice of the 
fact, and also that the trustee is committing a breach of faith, the purchaser 
will not be protected.—Renshaw v. Wills, 201. 

4, Trust—Notice.— Where a note executed by the purchaser at a partition sale 
to “J. S., sheriff,” was secured by a deed of trust upon the property sold, if 
the deed of trust show the consideration of the note, and the endorsee of the 
sheriff purchasing the note received also the deed of trust which showed 
the consideration for the note, or knew of the deed when he purchased the 
note, he will be held to have notice of the fiduciary character of the sheriff, 
and will not be considered as a holder in good faith. The sheriff in taking 
the note is a trustee executing a trust devolved upon him by law.—Zd. 

Notes.—A party receiving notes after they are past due, is put upon inqui- 
ry, and will be considered as having taken them with full notice of all the 
infirmities or equities which attach to them.— Chappell v. Allen et als., 
218. 

Resulting Trusts —Where the purchase money of land is paid by one party 
and the legal title taken in the name of another, the parties being strangers, 
a resulting trust arises in favor of the party from whom the consideration 
proceeds. A similar rule prevails in cases where the consideration proceeds 
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from two or more jointly, and the legal estate is taken in the name of one 
of them only.—Baumgartner v. Guessfeld et al., 36. 

7. Resulting Trusts—Evidence.—The admissions of the party holding the le- 
gal title are admissible to prove by whom the consideration was paid.—ZJd. 

8. Judgment—Execution—Ejectment.—A bill in equity is not the proper remedy 
to recover possession of lands. Where the judgment upon which execution 
issued, and the land was sold by the sheriff, is void, the sheriff’s sale and 
deed will pass no title, and the defendant has an adequate remedy at law in 
ejectment against the purchaser at the sheriff’s sale in possession. Where 
there is an adequate and complete remedy at law, a court of equity will not 
interpose, unless upon some matters coming under some peculiar head of 
concurrent equity jurisdiction.—Janney v. Spedden et al., 395. 

9. Judgment — Fraud.— A court of equity has jurisdiction in a direct pro- 
ceeding between the parties to the record to set aside and vacate a judgment 
obtained by collusion and fraud. A bill in equity to set aside and vacate a 
judgment alleging that the judgment had been obtained by collusion be- 
tween the plaintiffs in the original suit and some of the defendants, by in- 
ducing other of the defendants to withdraw an answer jointly filed by all 
without the consent, knowledge and privity of their co-defendants, who had 
a good defence upon the merits, presents a proper case for relief in equity. 
Courts of record are vested with a large discretion in allowing parties to 
withdraw pleadings, and to dismiss their actions as to one or more of the 
opposite parties ; but this discretion ought not to be exercised so as to pro- 
duce injustice.— Harris et al. v. Terrell’s Exec’r, 421. 


ESTOPPEL. 


1. Partition—Judgment.—A partition in judgment establishes the title to the 
land which is the subject of partition, and in an action of ejectment upon 
an adverse possession, or an adverse title existing at the date of the partition, 
it is final and conclusive upon all parties to the record, and upon all persons 
holding under them by title subsequent to the commencement of the suit.— 
Forder v. Davis, 107. 

2 Dedication—Estop. in pais— Public Square—Injunction.—The County of Ran- 
dolph had, in the year 1831, received a conveyance of a tract of land for 
the purpose of laying out a county seat. Upon the land so conveyed the 
County Court laid out the town of Huntsville, and caused a plat of the 
town to be filed in the recorder’s office, showing the streets and alleys, 
blocks and lots. Upon one block on the plat was marked “ public lots,” 
and the property thereon designated had been for many years used as a 
public square and the courthouse erected thereon. Subsequently the Coun- 
ty Court ordered part of this property to be sold, which was done, and the 
purchasers commenced the erection of buildings. The owners of lots facing 
the square applied to enjoin the erection of such buildings. Held, 1. That 
the county, by making and filing the plat of the town and marking this 
property as “‘ public lots,” had dedicated the land to public uses, and that 
its acts as proprietor had the same effect as the acts of an individual—R. C. 
1825, p. 762; 2. That the owners of lots facing the square who had purchased 
and improved their lots upon the faith of the dedication of the square to pub- 
lic uses, might bring their bill to enjoin the erection of buildings upon the 
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square by individuals; and 3. That, apart from the dedication of the square 
to public uses by filing and recording the plat, the user of the lots by the 
county and the inhabitants of the town as public property constituted a ded- 
ication, and that by such acts parties were estopped from denying that the 
property was dedicated to public use.—Rutherford et al. v. Tayloret al., 315. 

3. Ejectment—Judgment.—A judgment in an action of ejectment is nota bar to 
a subsequent action between the same parties.—Holmes v. City of Caronde. 
let, 551. 

4. Attachment—Garnishee—Judgment.—A judgment against garnishee in a suit 
suit by attachment, or under an execution, will not protect him against a 
subsequent recovery in favor of one who had previously to the garnishment 
taken an assignment of the debt from the defendant.—Weil et al. v. Tyler, 
Garn., 558. 


EVIDENCE. 


1. Revenue—Spectal Tax.—The special tax bill issued by the city engineer of 
the City of St. Louis under the provisions of the act of January 16, 1860, 
(Sess. Acts 1859-60, p. 382,) is prima facie evidence of the liability of the 
party named therein as liable to pay the tax. (City to use, &., v. Coons, 
37 Mo. 44.)—City of St. Louis to use, &c., v. Armstrong, 29. 

2. Revenue—Damages.—In the absence of any proof upon the subject, it will 
be presumed that a special tax bill was delivered to the contractor on the 
day of its date.—Zd. 

3. Admissions—Pleadings.—The admissions in pleadings by failing to specifi- 
cally deny statements in the petition or answer, are admissions only for the 
particular case, and cannot be used as independent evidence in a different 
action.—Boatman’s Sav. Inst. v. Holland, 49. 

4. Hearsay.—The affidavits of persons who are competent witnesses ina suit, 
are inadmissible as evidence.—Patterson v. Fagan et al., 70. 

5. Instrument—Alterations.—An instrument appearing upon its face to have 

received material alterations, cannot be admitted in evidence until the alter- 
ations are explained.—Z/d. 

Lands—Concessions.—A concession of a lot by the French or Spanish Gov- 
ernments, is of itself no evidence to prove a title by virtue of inhabitation, 
cultivation and possession prior to the 20th December, 1803.—Jd. 

. Res geste—Agent.—The statements of an agent, made at the time and in 

relation to the business he is then transacting, form part of the res geste, 

and are admissible in evidence against his principal.—Beardslee et al. v. 
Steinmesch, 168. 

Variance—Records.—Upon an issue, upon a plea of accord and satisfaction, 
alleging that the plaintiffs had accepted, in satisfaction of their demands, 
goods and property which they had seized by virtue of an attachment 
against the defendant, a mere variance in the names of the plaintiffs in the 
two suits is immaterial, there being no question of any matter determined 
in the particular suits.—/d. 

Counsel— Hearsay.—An attorney consulting with counsel upon a case, may, 
in an action for a malicious attachment, testify what was the opinion given 
to the plaintiff in the attachment by such counsel.—Alexander v. Harrison 
et al., 258. 
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EVIDENCE (Continued). 

10. Practice—Supreme Court.—Where there is no evidence to support an issue, 
it is the duty of the court so to instruct the jury ; and where the evidence 
does not support the verdict, the Supreme Court will reverse the judg- 
ment.—Zd. 

11. Practice—Trial— Witness.—Whien it is proposed to contradict a witness 
by proof of different statements made, the attention of the witness must be 
called to the time, place and person involved in the supposed contradiction. 
—State v. Starr, 270. 

12. Receipt.—A receipt of an attorney is not admissible in evidence without 
proof of its execution.—Acock’s Adm’r v. McBroom, 342. 

13. Criminal Practice—Character.— In the prosecution of a party accused of 
crime, the State cannot be allowed to give evidence of the bad character of 
the accused, except to rebut evidence given by him as to his good charac- 
ter.—State v. Creson, 372. 

14. Criminal Practice—Larceny.— Recent possession of stolen property is pre- 
sumptive evidence that the party having such property is the thief.—ZJd. 

15. Declarations.—The declarations of a party in possession of property are 
admissible in evidence as explanatory of the possession, but not to prove 
the contract by virtue of which the possession was acquired.—Darrett v. 
Donnelly, 492. : 

16. Criminal Practice — Upon the trial of a party accused, evidence to show 
that the defendant has committed other crimes than those charged in the 
indictment is not admissible ; but if the evidence offered directly tends to 
prove the particular crime charged, it is to be received, although it may 
also tend to prove the commission of another, separate and distinct offence. 
—State v. Harrold, 496. 


See Mortcaces, 17. Brits anp Norges. Practice, Civit. Practice, 
CRIMINAL. WITNESSES. 


EXECUTIONS. 


1. Judgment Liens — Priority. — Where judgments have equal effect as liens 
upon the real estate of the judgment debtor, the creditor who first levies 
his execution upon the lands subject to the lien, thereby acquires a priority, 
and is entitled to be first paid out of the proceeds of the sale.-—Bruce v. Vo- 
gel, 100. 

2. Judgment Liens. — Where lands are sold under junior judgments, the title 
to the land passes subject to the liens of all prior judgments, and the money 
realized from asale under a junior judgment cannot be applied to an exe- 
cution issued upon an elder judgment.—Jd. 

3. Judgments.—The act of March 3, 1863 (Sess. Acts 1863, p. 20) did not au- 
thorize a party to sue out an execution upon a judgment which had been 
rendered for more than five years, without an order of court, made in com. 
pliance with the provisions of the statute. (R.C>1855, p. 904, §§ 18, 14.)— 
Turner et al. v. Keller et al., 332. 

4. Equity—Judgment—Ejectment.—A bill in equity is not the proper remedy to 
recover possession of lands. Where the judgment upon which execution 
issued, and the land was sold by the sheriff, is void, the sheriff’s sale and 
deed will pass no title, and the defendant has an adequate remedy at law in 
ejectment against the purchaser at the sheriff’s sale in possession. Where 
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there is an adequate and complete remedy at law, a court of equity will not 
interpose, unless upon some matters coming under some peculiar head of 
concurrent equity jurisdiction.—Janney v. Spedden et al., 395. 

5. Sheriff’s Sale — Purchaser.— The provisions of the statute relating to Exe. 
cutions, R. C. 1855, p. 747, secs. 49 & 50, were intended to provide a sum. 
mary and speedy process for the collection of the amount due upon the 
execution and to protect the creditor against loss: if, therefore, land is sold 
the second time because the first purchaser refused to comply with his bid, 
and the proceeds of sale satisfy the execution, the sheriff cannot have judg- 
ment, upon motion, against the first purchaser.—Reed v. Shepperd, 463. 

6. Agent—Attorney—Authority.—The attorney of record who recovers a judg. 
ment has authority to receive the money realized upon execution, and those 
dealing with him will not be affected by a revocation of his authority un- 
less they have notice thereof.—Acock’s Adm’r v. McBroom, 342. 


F 
FORCIBLE ENTRY AND DETAINER. 


Ejectment.—The proceedings and a judgment in a suit forcible entry and de- 
tainer of premises are no bar to a suit in ejectment for the same premises, 
—Carter v. Scaggs et al., 302. 


FRAUDS, STATUTE OF. 


1. Lands — Licence to work Mines — Landlord and Tenant. — A parol licence, or 
mere verbal privilege, carries no interest in land, and is a mere authority 
or privilege to do some particular acts upon the land of another. Buta 
licence to work mines confers not only a right to enter and occupy, but to 
commit waste and carry away part of the realty itself, and is therefore an 
interest in lands, tenements and hereditaments within the statute of frauds; 
and must, in order to give any permanent heritable interest in the realty it- 
self, or any right to a continued and perpetual possession, be put in writing 
and signed by the-parties, or be given by deed; otherwise it can have no 
other or greater effect, either at law or in equity, than to create an estate at 
will. <A parol licence is essentially revocable at will, and may be termin- 
ated under the statute by giving notice toremove. The right to enter and 
dig for ores is an incorporeal hereditament, and can only be acquired by 
deed, or by an adverse enjoyment for a sufficient length of time to furnish 
a presumption of a grant; but in all cases, to raise a presumption ofa grant, 
the possession must be adverse.—Desloge et als. v. Pearce et al., 588. 


FRAUDULENT CONVEYANCES. 


Possesston by Vendor. —By the statute R. C. 1855, p. 805, § 10, the continu- 
ance in possession by the vendor of goods sold is conclusive evidence of 
fraud in the sale as to the creditor of the vendor and purchasers from him 
without notice, unless the vendee can prove that the sale was made in good 
faith for a valuable consideration, and without any intent to defraud credit- 
ors or subsequent purchasers. When the claimant offers evidence, the ques- 
tion of good faith and honest intent are to be submitted to the jury, and it 
is their exclusive province to decide whether the transaction is or is not 
fraudulent.—State to use, &c., v. Evans et als., 150. 
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GUARDIAN AND WARD. 
See ADMINISTRATION. CoURTS. JURISDICTION. 


1. Probate Courts—Jurisdiction.—The County Court by the statute of 1845 had 
no jurisdiction to authorize a guardian to sell the real estate of his ward for 
his support, and a purchaser at such sale takes no title. The power to sell 
given by the statute is to procure and complete the education of the minor. 
R.C. 1845, p. 551.—Beal v. Harmon, 4385. 

2. Conveyance.—The guardian occupied a relation of trust towards his ward 
which precluded him from purchasing at his own sale, and the county clerk 
could not execute to the guardian a deed for the premises sold.—/d. 

3. Interest—Note.— Where the guardian lends the money of his ward and takes 
a note therefor, the interest will be compounded annually until the ward 
comes of age, although no such contract be expressed in the note—R. C. 
1855, p. 827, § 80. Fagg, Judge, dissenting.—Payne v. King, Garn., &c., 


502. 
H 
HIGHWAY. 


See EsTopreL, 2. 
HUSBAND AND WIFE. 


1. Marriage Contract. — Where a marriage contract is made between parties 
upon a sufficient consideration, reserving to the wife all her separate prop- 
erty as if she were a feme sole, the principles of the common law as to the 
rights of the parties are inapplicable-—Overall, Adm’r, v. Ellis et als., 209. 

2. Conveyance — Ejectment.— A deed executed by husband and wife, convey- 
ing the wife’s real estate, although defectively acknowledged so as not to 
to pass the fee of the wife, passes the husband’s life estate, and is good to 
maintain or resist an action of ejectment.—-Beal v. Harmon, 435. 


I 


INJUNCTION. 
See EstoprEL, 2. Practice, CIvitL. 


1. Damages — Legal Tender.—In assessing the damages, upon the dissolution 
of an injunction restraining the sale upon a deed of trust given to secure 
the payment of a debt, the court cannot allow as damages the difference in 
value between United States treasury notes at the time of the granting and 
dissolution of the injunction, as estimated by the value of gold coin in the 
market. In payment of debts between individuals, treasury notes and gold 
coin are to be considered as of equal value as a legal tender.—Riddlesbarger 
et al. v. McDaniel et al., 138. 

2. Practice—Change of Venue.—A suit to enjoin the enforcing of a judgment 
must be brought in the county in which the judgment was rendered; and 
then if the judge be disqualified, a change of venue may be as awarded 
in other cases.—State ex rel. Dunean v. Price, 382. 


40—VOL. XXXVIII. 
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INSURANCE. 


1. Policy—Conditions—Application.—The terms of a policy provided, that it 
should be void in case of any other insurance not mentioned or endorsed 
on the policy, or in case of any subsequent insurance without notice to the 
insurer and endorsed upon the policy, or the notice acknowledged in 
writing. Such stipulations were a condition precedent to any right of 
recovery upon the policy. Where the application stated that an insurance 
then on the property would expire at a certain date, and would not be 
renewed, and the insured subsequently renewed said insurance, having 
violated the conditions, he cannot recover upon the policy.—Deitz v. Mound 
City Mut. Fire & Life Ins. Co., 85. 


. Agency — Owner. — An agent may effect an insurance in his own name for 
the benefit of the owner without giving the name of the owner of the goods, 
but the words of the policy must sufficiently indicate such intention. The 
word “agent” attached to the name of the person assured, imports that he 
is acting for an undisclosed principal; and parol evidence is admissible in 
such case to show for whose benefit the insurance is effected.—Plahto vy. 
Mer. & Manuf. Ins. Co. of St. L., 248. 


3. Open Policy—Application.—The terms of an open policy declared that the 
subject insured should “be specified by application, and mutually agreed 
upon and written on the policy.” The secretary of an insurance company, 
unless he has authority given him by the by-laws, has no authority to waive 
such endorsement on the policy. S.M. G., “agent,” had an open policy 
with the above stipulation, and applied to the insurer for insurance upon 
goods for a voyage; the secretary of the insurance company made a mem- 
orandum upon his books of the application, but G. not having his policy with 
him, he was told by the secretary that he must bring his policy and have 
the proper entry made: the goods had been lost at the time of the applica- 
tion, and on the same day G. was notified by the secretary that the goods 
were not insured, and he subsequently refused to make the entry on the 
policy. Held, that, as the policy required the application to be endorsed 
upon the instrument, the insurance never attached to the goods, and that 
the owner could not recover.—/d. 


INTEREST. 


1. Guardian and Ward—Note.—Where the guardian lends the money of his 
ward and takes a note therefor, the interest will be compounded annually 
until the ward comes of age, although no such contract be expressed in the 
note. (R. C. 1855, p. 827, § 30.) Fagg, J., dissenting.— Payne v. King, 
Garn., &c., 502. 

2. Notes and Bills.—Although by the terms of a note the interest be payable 
annually, yet the interest will not be compounded unless the note express 
upon its face that the interest is to bear interest—R. C. 1855, p. 891, § 5. 
When any instalment of interest is payable, an action lies for its recovery. 
—Stoner v. Evans et als., 461. 


bo 


8. Assignment—Judgment.—In a suit against the securities upon the official bond 
of an assignee, the judgment against the securities should only authorize the 
collection of the damages assessed, with the legal rate of interest (six per 
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centum) thereon—R. C. 1855, p. 890, § 3. The rate of interest in such cases 
is not fixed by contract.—State to use, &c., v. Hart et als., 44. 


J 
JUDGMENTS. ; 


1. Partition—Estoppel—Ejectment.—A judgment in partition establishes the 
title to the land which is the subject of partition, and in an action of 
ejectment upon an adverse possession, or an adverse title existing at the 
date of the partition, it is final and conclusive upon all parties to the 
record, and upon all persons holding under them by title subsequent to 
the commencement of the suit.—Forder v. Davis, 107. 


2. Forcible Entry and Detainer.—The proceedings and a judgment in a suit for 
forcible entry and detainer of premises are no bar to a suit in ejectment for 
the same premises.— Carter v. Scaggs et al., 302. 

8. Equity—Ejectment— Execution.—A bill in equity is not the proper remedy 
to recover possession of lands. Where the judgment upon which execution 
issued, and the land was sold by the sheriff, is void, the shériff’s sale and 
deed will pass no title, and the defendant has an adequate remedy at law in 
ejectment against the purchaser at the sheriff’s sale in possession., Where 
there is an adequate and complete remedy at law, a court of equity will not 
interpose, unless upon some matters coming under some peculiar head of 
concurrent equity jurisdiction.—Janney v. Spedden et al., 395. 

4, Liens.—All judgments entered upon the same day have equal effects as liens, 
and one is not entitled to priority over the other.—Bruce v. Vogel, 100. 


5. St. Louis County — Liens. — All judgment abstracts received and entered 
upon the same day, by the clerk of the St. Louis Land Court, are equal in 
effect as liens, although one be numerically entered before another upon 
the abstract book—R. C. 1855, p. 1594, § 18.—Jd. 


6. Executions—Liens— Priority.—Where judgments have equal effect as liens 
upon the real estate of the judgment debtor, the creditor who first levies 
his execution upon the lands subject to the lien, thereby acquires a priority, 
and is entitled to be first paid out of the proceeds of the sale.—Bruce v. Vo- 
gel, 100. 

7. Execution—Liens.—Where lands are sold under junior judgments, the title 
to the land passes subject to the liens of all prior judgments, and the money 
realized from asale under a junior judgment cannot be applied to an exe- 
cution issued upon an elder judgment.—/d. 

8, Execulions.—The act of March 8, 1863 (Sess. Acts 1863, p. 20) did not au- 
thorize a party to sue out an execution upon a judyment which had been 
rendered for more than five years, without an order of court, made in com- 
pliance with the provisions of the statute. (R.C. 1855, p. 904, §§ 18, 14.)— 
Turner et al. v. Keller et al., 332. 


9. Practice—Publication.—The notice under an order of publication, issued in 
a suit by attachment, must state that the defendant’s property has been at- 
tached—R. C. 1855, p. 246, § 28; and if this be omitted, the judgment ren- 
dered upon such notice will be void.—Durossett’s Adm’r y. Hale, 346. 
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JUSTICES’ COURTS. 


1. Judgments —Limitations.—Judgments rendered in a justice’s court are not 
barred by the statute of limitations. (R. C. 1855, p. 1053, § 16; Humphreys 
v. Lundy, 37 Mo. 820.)—Sublett v. Nelson, Adm’r, 487. 

2. Attachment —Evidence.—When the garnishee in an attachment suit denies 
any indebtedness and the answer is not traversed by the plaintiff, the an- 
swer of the garnishee is to be taken as true. In cases of garnishment 
where the garnishee does not acknowledge an indebtedness, the attaching 
creditor must by his denial raise a triable issue if he seek to recover a judg. 
ment against the garnishee. The answer of the garnishee is evidence for 
himself, and must be rebutted by competent proof.—McCause et al. v. Mc. 
Clure, Garn., 410. 


JURISDICTION. 

See Courts, 1, 2, 3. 

1. Prohibition.—The Circuit Court may issue a writ of prohibition to forbid 
any judicial proceeding by an inferior court beyond its proper jurisdiction. 
Where the Circuit Court has jurisdiction of the subject matter, it has power 
to issue this writ to any inferior court.—Howard et al. v. Pierce, 296. 
Prohgbition—Judgpent.—The proper method of enforcing a writ of prohibi- 
tion if it be disobeyed, is by an attachment for contempt for disobedience 
to the order, and not by the issuing a writ of restitution or execution.—Jd. 


Sd 


. Attachment—Practice—Process— Publication.—A judgment in personam for a 
debt against a non-resident of this State, obtained upon a mere order of pub- 
lication, without the service of any process, or of an attachment upon the 
defendant’s property, is a judgment without process and void. A party 
summoned as garnishee by execution upon such judgment may defend by 
showing the invalidity of the judgment for want of jurisdiction. The stat- 
ute R. C. 1855, p. 1224, § 13, was not intended to give such jurisdiction ; it 
applied only to cases where the court had jurisdiction over property sought 
to be affected by the suit.—Smith v. McCutchen, Garn., 415. 
Attachment — Process. — Judgments obtained on an attachment process 
against non-residents will bind the property attached, but will not be treat- 
ed as evidence of indebtedness, or as operative in any manner in perso- 
nam, for there is no power of adjudication. —Jd. 

Probate and Common Pleas Court of Greene County.—The Probate and Com- 
mon Pleas Court of Greene county has concurrent jurisdiction with justi- 
ces of the peace and Circuit Courts only in actions on contracts; it has no 
jurisdiction in actions on torts.—Franklin vy. Vance et al., 476. 
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LANDLORD AND TENANT. 


1. Statute of Frauds. —A tenancy at will, not witnessed by a. writing, com- 
mences only from the day the tenant enters into possession.—Hardy v. Win- 
ter, 106. 

2. Rents.—As a general rule, whenever the estate which the lessor had at 
the time of making the lease is divested or determined, the lease is extin- 
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guished with it. If, therefore, a lot of land or premises under lease are re- 
quired to be taken for city or other public improvements, the lease, upon 
confirmation of the report of the commissioners condemning the property, 
becomes void.—Barclay and wife v. Picker, 148. 


3. Practice—Default—Damages.—In a suit upon a lease, after a judgment 
by default, the tenant may, to diminish the damages, show that the title 
of the lessor has been divested or defeated.—/d. 


4, Attachment—Affidavit. — The object of the statute in authorizing the land- 
lord to sue out an attachment, was to prevent the tenant from removing 
his property from the premises for any purpose or any pretext, if he thereby 
exposed the landlord to the danger of losing his rent. The affidavit should 
state affirmatively the facts relied on as grounds for the attachment. (R. C. 
1855, p. 1015.) —Kleun v. Vinyard, 447. 

5. Practice—Tenant in common.—No action for the use and occupation of lands 
can be brought, except where the relation of landlord and tenant exists. 
One tenant in common cannot sue his co-tenant for use and occupation, un- 
less there be a tenancy by agreement.—Hutton v. Powers, 353. 

6. Municipal Corporations.—Decision in case of Graham v. City of Carondelet, 


33 Mo. 262, affirmed.—Holmes v. City of Carondelet, 551. 

7. Notice to Quit.—To terminate a general tenancy at will, one month’s notice 
to quit is sufficient. (R. C. 1855, p, 1012, § 13.)—Desloge et als. v. Pearce 
et al., 588. 

LICENCE. 

1. Lands— Statute of Frauds— Landlord and Tenant.— A parol licence, or 
mere verbal privilege, carries no interest in land, and is a mere authority 
or privilege to do some particular acts upon the land of another. But a 
licence to work mines confers not only a right to enter and occupy, but to 
commit waste and carry away part of the realty itself, and is therefore an 
interest in lands, tenements and hereditaments within the statute of frauds ; 
and must, in order to give any permanent heritable interest in the realty it- 
self, or any right to a continued and perpetual possession, be put in writing 
and signed by the parties, or be given by deed; otherwise it can have no 
other or greater effect, either at law or in equity, than to create an estate at 
will. A parol licence is essentially revocable at will, and may be termin- 
ated under the statute by giving notice to remove. The right to enter and 
dig for ores is an incorporeal hereditament, and can only be acquired by 
deed, or by an adverse enjoyment for a sufficient length of time to furnish 
a presumption of a grant; but in all cases, to raise a presumption of a grant, 
the possession must be adverse.—Desloge et als. v. Pearce et al., 588. 


LIMITATIONS. 


1. Land— Adverse Possession. — A., a minor feme covert, in 1842, joined 
with her husband in a conveyance to B. of land held by A. and B. with oth- 
ers, as tenants in common, for the purpose of concentrating the title, in or- 
der to eject an intruder. In 1846, B. and the other co-tenants made a parol 
partition of the land, disregarding the rights of A., and took possession of 
their several allotments. In 1847, A. and her husband made a deed to G., 
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disaffirming the deed of 1842. The husband died in 1849, Held, that after 
the partition the possession by the co-tenants uniting therein became ad. 
verse to all the world, and that from the death of the husband of A. in 1849, 
the statute commenced to run against the grantee of A.—Gautier v. How- 
ard et als., 68. 


2. Justices? Courts—Judgments.—Judgments rendered in a justice’s court are 


Ce 


i 


not barred by the statute of limitations. (R.C. 1855, p. 1053, § 16; Hum- 
phreys v. Lundy, 87 Mo. 820.)—Sublett v. Nelson, Adm’r, 487. 


. Ejectment—Tenants in Common—.—A party entering into possession of land 


under a deed which makes him a tenant in common with other parties, will 
be presumed to take possession for his co-tenants as well as for himself. 
Where an adverse possession for the time required by the statute is shown, 
there is no need of presuming a deed, as the adversé possession by itself 
alone will be evidence of anestate in fee and equivalent to an absolute title, 
—Warfield et als. v. Lindell et als., 561. 


. Ejectment — Tenants in Common —Ouster — Land.—By presumption of law, 


the possession of one tenant in common is the possession of his co-tenants; 
but where one co-tenant takes possession of the land, and openly and 
notoriously exercises acts of exclusive ownership for a series of years, as 
by removing the soil, quarrying and selling rock, and by such acts as 
amount to the destruction of the thing itself, taking all the rents and profits 
without account, and by other acts which exclude the idea of his claiming 
as co-tenant, a jury will be warranted in presuming an ouster. The notice 
of ouster to the co-tenants may be constructive, by such open and notorious 
acts of ouster, or such an assertion of a claim to the exclusive possession of 
the whole land, as in law will impart notice to the co-tenants of an adverse 
and exclusive claim of title.—ZJd. 


LANDS AND LAND TITLES. 


1. 


) 


ces 


Public Schools — Survey.— The survey and setting apart to the use of 
schools, by the Surveyor General, of a lot reserved for the use of schools 
by the acts of Congress of June 13, 1812, January 27, 1831, and May 26, 
1824, passed to the Schools the title of the United States. The acts of Con- 
gress and the survey are equivalent to a patent, and all previous steps re- 
quired by law are to be presumed. No limitation as to the time of the sur- 
vey was prescribed by the act of May 26th, 1824.—Patterson v. Fagan et 
al., 70. . 

Concessions — Evidence. — A concession of alot by the French or Spanish 
Governments, is of itself no evidence to prove a title by virtue of inhabita- 
tion, cultivation and possession prior to the 20th December, 1803.—/d. 

Conveyance — An instrument affecting lands, the execution of which is not 
proved in accordance with the statute, is not entitled to be recorded, and a 
certified copy of the record is not admissible in evidence.—Patterson v. Fa- 
gan et al., 70. 


. Patent—Description.— Although there may be repugnancy in the descriptive 


calls of the land granted by a patent, yet if enough of description remain 
to identify the location of the land, it will be sufficient.—Fenwick v. Gill, 
510. 
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5. Confirmation—Grant.—A grant may be made by law as well as by a patent 
pursuant to law; and a confirmation by law is as fully, to all intents and 
purposes, a grant, as if it contained in terms a grant de novo. When an act 
of Congress confirming lands also authorizes patents to issue, the produc- 
tion of the patent is not absolutely necessary for the purpose of showing a 
grant of title.—/d. 

6. Grants by United States— Fraud.— Courts cannot inquire into the reasons 
and motives of Congress in passing an act confirming or granting Jands to 
an individual.—Zd. 

7. Pre-emptions— Register and Receiver.—In some cases, where a‘party has 
acquired some actual and definite legal right to lands under acts of Con- 
gress, the grantee of land under a patent has been declared in equity to 
be a trustee for the use of another having the better legal right; but the 
party seeking the relief must bring himself within the provisions of the acts 
of Congress under which he claims his right. If lands be erroneously re- 
served from pre-emption or entry by order of the land officers of the gov- 
ernment, the party desiring to make a pre-emption or entry may appeal to 
the Secretary or the President to set aside the reservation, so that he may 
be permitted to pre-empt or enter the land.—Fenwick v. Gill, 510. 


See, CoNVEYANCES. EJecTMENT. Limitations. ATTACHMENTS. 


M 
MALICIOUS PROSECUTION. 


1. Probable Cause—Advice of Counsel.—To enable a party sued for a malicious 
prosecution to protect himself, upon the ground that he acted under advice 
of counsel, he must show that he communicated to such counsel all the facts 
bearing upon the guilt or innocence of the accused which he knew, or by 
reasonable diligence could have ascertained; and he must not omit to state 
a fact known to him, although he honestly supposed it was not material.— 
Hill v. Palm, 13. 

2. Probable Cause.—In a suit for malicious prosecution, it is not competent, 
in support of the defence of probable cause, to show that the defendant was 
guilty of another and different offence. Where the offence charged was lar- 
ceny, it is not competent to show that the defendant severed from the free- 
hold, and the buildings thereon, the materials thereof, and took and stole the 
same, unless the value of the articles stolen exceeded the sum of five dollars 
—R. C. 1855, p. 579, § 38.—Jd. 

8. Action — Attachment. — To sustain an action for maliciously suing out an 
attachment, it must be shown by satisfactory evidence that the plaintiff in 
the attachment knew that he had no cause of action whatever against the 
defendant, and that he also acted maliciously therein. — Alexander v. Har- 
rison et als., 258. 

4, Action — Attachment — Error — Probable Cause.—Where a client fairly sub- 
mits all the facts of the case to his counsel in good faith, and is advised by 
them that he has a cause of action against the defendant in the attachment, 
and merely pursues the course recommended by them, relying upon the 
correctness of their legal opinion, he cannot be held liable in an action for 
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MALICIOUS PROSECUTION ( Continued). 


maliciously suing out an attachment. Malice cannot be imputed to him in 
such case, and it is error to instruct the jury in such manner that they may 
so find.—Jd. 


MECHANICS’ LIENS. 


1. Practice — St. Louis County.—By the mechanics’ lien act relating to Saint 
Louis county (Sess. Acts 1857, p. 242, § 18), every sub-contractor, seeking 
to enforce a lien, is bound to serve a notice upon the owner ten days before 
filing his lien; and if no notice be given, the lien will be void. Butifa 
sub-contractor filed his lien without giving notice, he could, within the time 
limited by the statute, give his notice and file his lien, and enforce the same. 
(See Mulloy v. Lawrence, 31 Mo. 583.)—Davis et al. v. Schuler et al., 24. 

2. Notice.—The notice required to be given by § 18 of the “‘Act relating to me. 
chanics’ liens in St. Louis county” (Sess. Acts 1857, p. 668) must be in 
writing, signed by the party claiming the lien, or his agent, and must state 
who holds the claim and upon what account accrued, &c. These requisites 
of the statute cannot be supplied by parol evidence. ‘The act is in deroga- 
tion of the common law, and must be strictly complied with by every 
person who asserts a claim of right under it.—Schulenburg et als. v. Bas. 
com et als., 188. 


MERCHANTS. 
See CRIMINAL PRACTICE. 


MORTGAGES AND DEEDS OF TRUST. 


1. Ejectment.—A mortgagee may maintain an action of ejectment against the 
mortgagor. An answer toa petition in ejectment by grantee against grantor 
in a deed absolute upon its face, claiming only that the deed was intended as 
a mortgage, not asking toreform the deed or to redeem the land, shows no 
defence in equity.—Sutton v. Mason, 120. 

2. Power — Sheriff?s Sale. —A. made to B., as trustee, a deed of trust of 
lands to secure the payment of a debt due by A. to C. The deed provid- 
ed, that, in default of payment of the debt secured, B., or, in case of his 
death or absence from the State, the sheriff of the county, might sell the 
land in accordance with the terms prescribed. In default of payment, B. 
being absent from the State, the sheriff advertised and sold the land in ac- 
cordance with the terms prescribed by the deed, and executed a deed to the 
parchaser; which, after reciting the deed of trust and the powers given, the 
advertisement, sale, and receipt of the consideration, contained the following 
granting clause: “I, J. C. V., sheriff and trustee as aforesaid, in considera- 
tion, &c., and by virtue of the authority in me vested by said deed and ap- 
pointment, do hereby assign, transfer and convey tohim (the purchaser) all 
the right, title and interest in me vested by said deed and appointment, that 
I may or can sell and convey as sheriff and trustee as aforesaid, by virtue of 
said deed, appointment and advertisement, of, in and to the said real estate, 
&e. Held, that the sheriff took a power under the deed, that in the cases 
provided by the deed he could execute said power and thereby divest the 
grantee of his estate, and convey the same to the purchaser; that he held 
the power for the benefit of the holder of the notes; that the power was not 
revocable by the grantors in the deed of trust, the debt remaining unpaid; 
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that the deed delivered by the sheriff properly executed the power, and the 
purchaser thereby acquired an estate in fee. (Miller et al. v. Evans et al., 
35 Mo. 45, P. 1, disapproved.)—McKnight v. Wimer, 182. 

. Vendors and Purchasers—Trustees—Covenants.—A trustee undertakes only 
to convey the title vested in him by the deed giving him the power, and 
cannot be required to enter into any personal covenants against encumbran- 
ces in general. The only covenants which can be required of a trustee ex- 
ecuting a mere naked power, is the usual trustee covenant against acts and 
encumbrances done or suffered by himself.—Barnard v. Duncan, 170. 


i) 


4, Vendors and Purchasers. — The purchaser, at a sale made by a mortgagee 
or trustee selling under a power to sell for the payment of debts, must take 
notice of the title and its defects as it appears of record.—Zd. 


5. Sale—Damages.—Where the trustee, in a deed of trust with a power of sale 
at public auction upon giving notice for a certain number of days, advertises 
the property and puts it up for sale, and the property is struck off to a bid- 
der, the trustee cannot upon the same day re-sell the property because the 
purchaser refuses to complete his contract ; there must be a new publica- 
tion of notice. The difference in price between the two sales in such a case 
is not the proper measure of damages.—Z/d. 


6. Vendors and Purchasers—Notice of defects of Tille—Trustees—Fraud.—At 
a sale by a trustee under a power where the facts or means of information 
concerning the condition and value of the thing sold are equally accessible 
to both parties, and nothing is said or done which tends ‘to impose on the 
other or to mislead him, there is no fraud of which the law can take notice; 
but where material facts are accessible to the vendor only, and he knows 
them not to be within the diligent attention, observation and judgment of 
the other party, he is bound to disclose those facts and make them known 
to the purchaser. The vendor must disclose all material facts of which he 
knows the vendee to be ignorant. There may be fraud in the suppressing 
and concealing of material facts, as well as in direct misrepresentation, if 
the other party is knowingly suffered to deal under a delusion.—/d. 


~1 


. Debt.—Where notes are given secured by a deed of trust or mortgage, the 
assignment of any of the notes is an equitable assignment of the security in 
the same proportion.—Chappell v. Allen et als., 213. 


8. Entry of Satisfaction. — The entry of satisfaction of the debt made upon the 

‘ margin of the record of a mortgage or deed of trust, in pursuance of the 
provisions of the statute, is in law evidence to show that the note or debt, 
upon which the mortgage or deed of trust is founded, has been paid; and 
the acknowledgment must be rebutted by evidence.—Zd. ° 


9. Instalments.—Upon the foreclosure of a mortgage securing notes maturing 
at different dates, the notes are to paid from the proceeds of sale in the or- 
der in which the notes mature—Mitchell v. Ladew, 36 Mo. 526, P. 1, re- 
viewed and affirmed.—Thompson v. Field et al., 320. 


10. Practice—Parties.—An absolute deed of lands and a defeasance executed 
at the same time constitute a mortgage ; and in a bill to redeem, the admin- 
istrator of the mortgagee is the only necessary party.—Copeland v. Yoak- 
um’s Adm’r et als., 349. 
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11. Trespass—Damages.—When the mortgagee has been paid his debt, he can 
not sue in trespass to recover damages for waste committed or done prior 
to the payment.—Kennerly et al. v. Burgess’ Adm’r, 440. 

12. Payment — Legal Tender.— United States notes are a legal tender in pay- 
ment of debts contracted before the passage of the act of Congress; and 
if a mortgagee refuse to accept such payment when tendered, he may be 
compelled to accept payment and enter satisfaction of the mortgage. (See 
ante Appel v. Woltmann et al. 194.)—Verges v. Giboney, 458. 

13. Auction—Specific Performance.—Where property offered for sale at auction 
by atrustee ina deed of trust is knocked down to the highest bidder, the sale 
may be enforced in equity in a suit for aspecific performance, or the bidder 
may be held liable at law for the damages sustained.—Dover v. Kennerly 
et al., 469. 

14. Auction — Trustee’s Sale. —When the purchaser to whom the property is 
struck off at a trustee’s sale at auction fails to complete his purchase, the 
property must be re-advertised for sale—Barnard v. Duncan, ante, 170.—Jd. 

15. Pleading—Injunction.—A party seeking to enjoin a sale under a mortgage 
or deed of trust, must set forth specifically the defence relied upon, such 
as payment, want of consideration, &c.; it is not sufficient to allege that 
he does not owe the note described in the mortgage.—Foster v. Reynolds, 
553. 

16. Future Advances. — A mortgage may be given to secure future advances, 
or as a general security for balances which may become due ; and the secu- 
rity may be taken in a sum large enough to cover the floating debt to be 
secured thereby.—Zd. 

17. Parol Evidence.—Parol evidence is admissible to show with what purpose 
and intent a mortgage was executed ; as, that, although upon its face it was 
given to secure a specific sum, it was intended as a security for future ad- 
vances and responsibilities.—Zd. 


See Equity. 

es N 
NUISANCE. 

See Estopre.. 


OFFICERS. 0 
1. Education— Constitution.—By the terms of Constitution, art. 5, § 8, all officers 
appointed by the Governor to fill a vacancy, unless otherwise provided by 
law, were to hold their offices until their successors were duly elected, or ap- 
pointed, and qualified. By virtue of this provision, the Superintendent of 
Public Instruction was continued in office until his successor was appoint- 
ed or elected, and qualified.—State ex rel. Robinson v. Auditor, 192. 
‘acating Ordinance — Circuit Attorneys. —The offices of Circuit Attorneys 
having been vacated by the ordinance of March 17, 1865, and having been 
filled in the manner therein provided, their term will not he required to be 
legally filied at the election in November, 1866. Holmes, J., dissenting.— 
Circuit Attorneys’ Election, 419. 
. Authority.—The acts of an officer de facto, although his title may be bad, 
are valid so far as they concern the public, or the rights of third persons 


bo 
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INDEX. 631 


OFFICERS (Continued). 


who have an interest in the things done. Official acts cannot be impeached 
collaterally.—Harbaugh v. Winsor et al., 327. 

4, Courts.—A writ of summons issed by a person claiming the office and per- 
forming the duties of a clerk of a court, is a valid writ. The want of title 
in the clerk de facto is no cause for quashing the writ.—Zd. 


ry 
PARTITION. 


1. Estoppel — Judgment.— A judgment in partition establishes the title to 
the land which is the subject of partition, and in an action of ejectment 
upon an adverse possession, or an adverse title existing at the date of the 
partition, it is final and conclusive upon all parties to the record, and upon 
all persons holding under them by title subsequent to the commencement 
of the suit.—Forder v. Davis, 107. 

Tenants in common—Ouster.—A disseizin, or an actual adverse posses- 
sion, destroys the unity of possession among tenants in common, and takes 
away the right of partition, until the title is determined in an action of 
ejectment.—Zd. 


PARTNERSHIP. 


1. Set-off—Practice.—The debt due to a partnership cannot be set off against 
adebt due by an individual partner; but if the goods furnished by the part- 
nership be charged to the individual partner, and are by him furnished 
to the plaintiff, the debt may be set off against plaintiff’s demand.—Lamb v. 
Brolaski, 51. 

2. Dissolution. — After the dissolution of a partnership, one partner may en" 
dorse the notes and bills of the firm in liquidation to settle up the partner- 
ship business; but he cannot, without the consent of his co-partners, make 
such endorsement to pay a private debt of his own, or in the transaction 
of business wholly unconnected with the partnership affairs.—Chappell v. 
Allen et als., 213. 


PAYMENT. 


1. Injunction—Damages—Legal Tender.—In assessing the damages upon the 
dissolution of an injunction restraining the sale upon a deed of trust given 
to secure the payment of a debt, the court cannot allow as damages the dif- 
ference in value between United States treasury notes at the time of the 
granting and dissolution of the injunction, as estimated by the value of gold 
coin in the market. In payment of debts between individuals, treasury 
notes and gold coin are to be considered as of equal value as a legal tender. 
—Riddlesbarger et al. v. McDaniel et al., 138. 

2. Legal Tender — Mortgage. — United States notes are a legal tender in pay- 
ment of debts contracted before the passage of the act of Congress; and if 
a mortgagee refuse to accept such payment when tendered, he may be com- 
pelled to accept payment and enter satisfaction of the mortgage. (See ante 
Appel v. Woltmann et al., 194.)—Verges v. Giboney, 458. 

3. Tender—United States Treasury Notes.—A tender of payment made in U. S, 
treasury notes, declared by act of Congress to be a legal tender in payment 
of debts between individuals, is a good tender, although the contract to pay 
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stipulate that the debt “shall be paid in the current gold coin of the United 
States in full tale or count, without regard to any legal tender that may be 
established or declared by any law of Congress.” As a legal medium of 
payment, there is no distinction between U. 8. treasury notes made a legal 
tender and the gold coin of the United States. (See ante Riddlesbarger et 
al. v. McDaniel et al., 188; Henderson v. McPike, 35 Mo. 255.)—Appel y. 
Woltmann et al., 194. 


POWERS. 


See Equity. MortGaGes AND DEEDS oF Trust. PRINCIPAL AND AGENT, 
VENDORS AND PURCHASERS. 


PRACTICE, CIVIL. 
Process AND PARTIES. : 


1. Service of Process on Infants.—Process may be served upon infants in the 
same manner as upon adults.—Baumgartner v. Guessfeld et al., 36. 

2. Parties—-Assignees.—The plaintiff in a suit who has assigned the judgment 
recovered to a third party, has no authority to collect or sue for the money 
realized upon the execution. The act (Sess. Acts of 1863, p. 15) does not 
confer such authority.—Acock’s Adm’r v. McBroom, 342. 

3. Infants—Attorney.—Infants cannot appear to a suit by attorney; they must 
appear by guardian or next friend.—Copeland v. Yoakum’s Adm’r et als., 
349. 

4. Process.—A writ of summons not running in the name of the State of Mis- 
souri is voidable only, and not void ; and advantage may be taken of the de- 
fect by motion; but after a judgment by confession, nil dicit, or by default, 
the defect is cured by the statute. (R.C. 1855, p. 1255, § 19.) —Doan et al. 
v. Boley et al., 449. 


See ArTracuMEnts, 8, 9, 10, 11. 


PLEADINGS. 


5, Evidence — Admissions. — The admissions in pleadings by failing to specifi- 


cally deny statements in the petition or answer, are admissions only for the 
particular case, and cannot be used as independent evidence in a different 
action.—Boatman’s Sav. Inst. v. Holland, 49. 

6. Equity—Jurisdiction.—Although a plaintiff, upon a petition in equity, may 
not be entitled to the special relief prayed, yet, under the prayer for gen- 
eral relief, the court may give him the relief to which he shows himself enti- 
tled. A court of equity having once acquired jurisdiction, will proceed todo 
complete justice between the parties.—Holland v. Anderson et al., 55. 

. Note—Filing Instrument.—A petition upon a note not filed with the petition, 
nor alleged to be lost or destroyed, but giving as an excuse for not filing the 
note that it is held by a third party, is defective upon demurrer.— Dyer’s 
Adm’r v. Murdoch et al., 224. 

8. Answer.—A motion tostrike out matter set up in the answer, for the reason 
that it presents no legal defence to the cause of action, is proper practice.— 
Phillips v. Evans et al., 305. 

9. Petition — Partners. — The Practice Act was never designed to dispense 
with the statement of a legal cause of action-against the defendants. In 
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a suit against partners, the petition must aver that the defendants are part- 
ners.—Jones v. Tuller, 363. 

10. Publication — Petition —Judgment.—Where the defendant, a non-resident, 
is brought into court by an order of publication, and does not appear, the 
plaintiff cannot have any other or different relief than that prayed in his 
petition. If after publication the plaintiff amend his petition and take a dif- 
ferent judgment from that originally prayed, the judgment will be null and 
void—R. C. 1855, p. 1280, § 12. After service of notice by publication, the 
defendant cannot be held to have any notice of amendments to the peti- 
tion.—Janney v. Spedden et al., 395. 

11. Answer.—An answer filed, by the tenant in possession of land, to a peti- 
tion in ejectment, traversing all the allegations of the petition, cannot be 
stricken out upon motion, although a separate answer and counter-claim 
filed by the landlord may show no legal defence tothe action. The defend- 
ant has the right toretain possession until a better title be shown.—Jones v. 
Jackson et als., 444. 

12. Petition — Error.— The plaintiff’s right to sue upon the cause of action 
stated in the petition must be set forth by averments so as to tender an 
issue. A petition without such an averment is fatally defective, and no 
judgment can be rendered upon it. The description of the parties in the 
entitling of the petition is but a description of the persons, and forms no 
part of the statement required in the petition.—State to use, &c., v. Matson 
et als., 489. 

13. Answer.—An answer may set up several defences, but they must be con- 
sistent with each other, and separately stated. An answer to a petition 
alleging a contract of sale, delivery and acceptance of the thing sold, cannot 
traverse the sale, delivery and acceptance, and at the same time admit the 
sale and plead in avoidance.—Darrett v. Donnelly, 492. 

14. Petition. —In determining the sufficiency of a petition, the averments 
therein can alone be considered ; exhibits filed constitute no part of the pe- 
tition. A petition which does not show a cause of action by its averments, 
without reference to exhibits filed, is bad upon demurrer or on motion in 
arrest—Baker v. Berry, 37 Mo. 306; Curry v. Lackey, 35 Mo. 392. The 
forms attached to the statute, R. C. 1855, have not the sanction of legisla- 
tive enactment.—Bowling v. McFarland, 465. 

15. Action for Delivery of Personal Property.—In an action for the delivery 
of personal property, where the defendant pleads only that he did not take 
the property, the plaintiff’s title is admitted; but it is incumbent on him 
to prove that the defendant had the goods. Where the plaintiff’s title is 
also denied, he must further show a general or special property in the goods, 
and the right of an immediate and exclusive possession.—Gray v. Parker et 
als., 160. 

16. Mortgage—Injunction.—A party seeking to enjoin a sale under a mortgage 
or deed of trust, must set forth specifically the defence relied upon, such as 
payment, want of consideration, &c.; it is not sufficient to allege that he 
does not owe the note described in the mortgage.—Foster v. Reynolds, 553. 


TRIALS AND THEIR INCIDENTS. 


17. New Trial—Exceptions.—Where a motion for a new trial filed in a cause 
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is continued by the court, the bill of exceptions may be made out and 
signed during the term at which the motion is determined.—Riddlesbarger 
et al. v. McDaniel et al., 138. 

18. New Trial—Exceplions.—Where the hearing of a motion for a new trial 
is continued by the court, the bill of exceptions may be signed at the term 
at which the motion is determined. (See ante Riddlesbarger et al. v. Me- 
Daniel et al., p. 188, P. 1.)—Gray v. Parker et als., 160. 

19. Instructions. — Instructions should be predicated on the whole testimony, 
and when they have a tendency to restrict the consideration of the jury to 
isolated facts, to the exclusion of other facts which are before them in eyi- 
dence, it is not only a misdirection but an infringement on the province of 
the triers of the facts.—Chappell v. Allen et als., 213. 

20. Bill of Exceptions—Supreme Court.—The evidence presented at the trial 
must be set forth in the bill of exceptions, or its substance stated, so that 
the Supreme Court can judge of its legal effect. It is not proper for parties 
to agree that records and other documents may be referred to and read in 
the Supreme Court.—Lamb v. Brolaski, 51. 


JUDGMENTS AND NEw TRIALS. 


21. Default — Damages. —In a suit upon a lease, after a judgment by default, 
the tenant may, to diminish the damages, show that that the title of the les- 
sor has been divested or defeated.—Barclay and wife v. Pickles, 1438. 

22. Garnishment—Default.—The denial to the answer of the garnishee was not 
filed within the time prescribed by the rule of court, but was afterwards filed, 
and a judgment by default taken against the garnishee ; to set aside which 
judgment, a motion was made, supported by affidavits, of a good defence 
upon the merits, and that the garnishee had no notice of the filing of the 
denial out of time, which motion was overruled, The Supreme Court re- 
versed the judgment and remanded the case, with leave for the garnishee 
to file his reply.—O’Fallon v. Davis, Garn., 269. 


Supreme Court. 


23. Bill of Exceptions— The Supreme Court will review the decisions of infe- 
rior courts upon motions, although the point of law be not specifically stated 
in the bill of exceptions, nor a motion for a new trial made.—Bruce vy. Vo- 
gel, 100. 

24. Divorce—Error.—Writ of error upon a judgment granting a divorce dis- 
missed, the writ not having issued within sixty days after judgment ren- 
dered. (R. C. 1855, p. 666, § 13.)—Judge v. Judge, 159. 

25. Effect of Decision.—Where a case has been decided by the Supreme Court, 
and is again taken up by appeal or writ of error, only such questions will 
be noticed as were not determined in the previous decision. Whatever was 
passed upon will be deemed res adjudicata, and no longer open to dispute. 
(See S. C. 32 Mo. 322.)—Overall, Adm’r, v. Ellis et als., 209. 

26. Evidence.—Where there is no evidence to support an issue, it is the duty of 
the court so to instruct the jury ; and where the evidence does not support 
the verdict, the Supreme Court will reverse the judgment.—Alexander v. 
Harrison et al., 258. 
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97. Failure to file Transcript—Judgment affirmed for failure to file a transcri 
and prosecute appeal.—Kehoe v. Manning et al., 294. 

28. Final Judgment.—Appeal dismissed for want of final judgment in the lower 
court.—Jones v. Robertson et al., 294. 

29. Writ of Error.—Writ of error dismissed for failure of plaintiff in error to 
file a statement and brief.—Lansing v. Lansing, 295. 

30. Record — Petition. — The record not containing a copy of the petition and 
answer, and being so defective that the court cannot determine whether 
there be error or no, judgment affirmed.—Eads v. Vollmer, 357. 

31. Record—Errors.—The Supreme Court will judicially notice errors apparent 
on the face of the record.—Jones v. Tuller, 363. 

82. Record—Appeal.—Stricken from the docket, the record not showing that 
any appeal had been taken, and no errors being assigned.—State v. O'Neal, 
418. 

38. Error.—For error apparent upon the face of the record, the judgment will 
be reversed.—State to use, &c., v. Matson et als., 489. 


PRACTICE, CRIMINAL. 
1. Evidence—Character.—In the prosecution of a party accused of crime, the 
State cannot be allowed to give evidence of the bad character of the acens- 


ed, except to rebut evidence given by him as to his good character.—State 
v. Creson, 372. 


ro 


Larceny — Evidence. — Recent possession of stolen property is presumptive 

evidence that the party having such property is the thief.—Jd. 

3. Evidence.—Upon the trial of a party accused, evidence to show that the de- 
fendant has committed other crimes than those charged in the indictment 
is not admissible ; but if the evidence offered directly tends to prove the 
particular crime charged, it is to be received, although it may also tend to 
prove the commission of another, separate and distinct offence. — State v. 
Harrold, 406. 

. Indictment—Dram-shops.—An indictment charging a defendant with unlaw- 
fully ‘selling intoxicating liquors in less quantity than one gallon, to-wit, 
one glass of whiskey, without having a dram-shop keeper’s licence, or any 
other legal authority to sell the same,” is sufficient. It is not necessary 

that the indictment should state the name of any person to whom the liq 

was sold. A sale implies a purchaser.—State v. Fanning, 359. 


Pos 





qr 


. Motion to quash — Supreme Court.— The Supreme Court will not reverse a 
judgment in a criminal case because the court below refused to quash the 
indictment.—State v. Fanning, 362. 

. Indictment—Adulterating Liquors.—In an indictment under the act to prevent 
the adulteration of spirituous liquors, (Acts 1860-1, p. 93, § 4,) it is sufficient 
to allege that the defendant sold spirituous liquors without taking and sub- 
scribin, the oath, and giving bond, as prescribed by the statute. The act 
applies to all persons selling spirits, irrespective of the quantity sold—State 
v. Crowley, 37 Mo. 369.—State v. Hays et al., 367. 


for) 


. Indictment — Adulteration of Liquors.—In an indictment under the act to pre- 
vent the adulteration of liquors, (Acts 1860-1, p. 93, § 4,) it is sufficient 
if the defendant be charged with selling spirituous liquors, without having 
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taken and subscribed the oath and giving bond, as prescribed by the stat- 
ute. It is unnecessary to state the kind of liquor sold, or the quantity, or 
the person to whom sold. (State v. Crowley, 87 Mo. 369; State v. Hays et 
al., ante 867.) —State v. Melton, 368. 

8. Indictment—Robbery.—An indictment charging that defendant did feloni. 
ously rob, steal, take, seize and carry away from the presence and posses. 
sion of A., by putting him (A.) in fear of some immediate injury to his 
person, is sufficient without alleging the time the act wasdone. (R.C. 
1855, p. 574, § 20.) —State v. Wilcoxen, 370. 

9. Indictment —Jeofails.—In any case where the time is not of the essence of 
the offence, the indictment will be good although the time of committing the 
offence be not stated. (R. C. 1855, p. 1176, § 27.)—Zd. 

10. Indictment—Robbery.—An indictment charging that “the defendant felo- 
niously did steal, take and carry away, &c., of the property of A., &., which 
property defendant took and carried away, in the presence of A., and against 
his will, by putting him in fear of some great bodily harm,” will be held 
sufficient.—State v. Davidson, 374. 

11. Robbery.—Under an indictment charging the offence of robbery in the 
first degree, the defendant may be convicted of larceny, but not of robbery 
in the second or third degree—State v. Jenkins, 36 Mo. 372.—Jd. 

12. Indictment — Merchant. — An indictment charging that the defendant did 
unlawfully deal as a merchant at a certain store, and did then and there sell 
divers goods, &c.—to-wit, one coat—to J. S., for the sum of, &c., without 
having any merchant’s licence, or any legal authority therefor, is sufficient. 
The offence consists in the dealing as a merchant without a licence—State 
v. Willis, 87 Mo. 192.—State v. Jacobs, 379. 

13. Larceny — U. S. Treasury Notes — When it is proved that United States 
Treasury notes of a particular denomination have been stolen, no evidence 
as to their value is necessary. The courts take judicial notice of the acts 
of Congress which define the nature and value of such notes. By our stat- 
ute, R. C. 1855, p. 577, the money due upon any security is prima facie evi- 
dence of its value.—State v. Moseley, 380. 

14. Indictment — Dram-shop.—An indictment for selling intoxicating liquors 
without having a dram-shop licence, must charge that the defendant sold the 
liquor in less quantity than one gallon. It is not sufficient to allege that he 
sold one pint. The gist of the offence is the selling a smaller quantity than 
one gallon.—State v. Rob. Fanning, 409. 

15. Robbery — Indictment.— There cannot be a conviction for robbery in the 
second degree where the indictment charges a robbery in the first degree. 
(State v. Jenkins, 36 Mo. 372, affirmed.)—State v. Farrar, 457. 


16. Final Judgment. — Appeal dismissed for want of final judgment upon de- 
murrer.—State v. Gregory, 501. 

17. Instructions—Supreme Court.—The Supreme Court will not reverse a judg- 
ment upon the ground of error in refusing instructions asked, where the in- 
structions given by the inferior court fairly present the law of the case to 
the jury.—State v. Harrold, 496. 


18. Trial— Habeas Corpus.— The application to be discharged, by a prisoner 
held under an indictment for a criminal offence, because he has not been 
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PRACTICE, CRIMINAL (Continued). 
tried in accordance with R. C. 1865, ch. 218, §§ 27-28, must be made to the 
court in which the indictment is pending. No person can be discharged 
from an imprisonment under the Yiabeas corpus act, who is imprisoned on 
an indictment, or by virtue of process to enforce such indictment—R. C. 
1865, ch. 155, § 88.—Jn re Spradlend, 547. 

19. Evidence.—Upon the trial of a party indicted, evidence tending directly 
to prove the particular crime charged is to be received, although it may 
also tend to prove the commission of another separate and distinct offence 
(See State v. Harrold, ante, 496.)—State v. Braunschweig, 587. 


P 


PRINCIPAL AND AGENT. 


1. Bailment — Bond — Bank—Negligence.—A bank receiving promissory notes 
from its depositors for collection, is responsible for the negligence of a no- 
tary appointed by it for a year, and from whom it required a bond for the 
faithful discharge of his duties, in failing to give notice to an endorser of 
a negotiable promissory note of a demand upon and refusal of payment by 
the maker, by which the endorser was discharged. The notary is not, in 
such a case, an independent officer, in the discharge of a duty devolved 
upon him by law, but is the agent of the bank.—Gerhardt v. Boatman’s 
Sav. Inst., 60. 

2. Power — Evidence.— Where an express authority is given in writing by the 
principal to the agent, another or different authority cannot be implied. 
The extent of the authority is to be ascertained from the instrument itself, 
and it cannot be enlarged by parol evidence.—Mechanics’ Bk. v. Schaum- 
burg et al., 228. 

8. Power.—A power of attorney given by a principal to his agent, to execute, 
sign, draw and endorse notes and bills in the business of the principal, will 
not import an implied authority to use the name of the principal in joint 
transactions with other persons and for their benefit.—Jd. 


4. Notice—Evidence.—The knowledge acquired by the officers of a corporation 
while in the discharge of their official duties, is the knowledge of the corpo- 
ration itself.—Mechanics’ Bk. v. Schaumburg et al., 228. 


5. Power— Corporation—Notice.—A. gave W. a power of attorney, in her name, 
to borrow money, draw, sign and endorse bills and notes, and to execute 
deeds, &c. B. also gave W.a similar power. W., who was president of 
the bank, and kept an account with itin his own name, presented these 
powers to the bank as his authority to sign the names of A. and B. to 
joint notes, the proceeds of which notes went to W., of which the bank had 
notice. Held, that as the officers of the bank had, by the powers of attorney, 
notice of the extent of W.’s authority, the notes were not given in pursu- 
ance of the authority, and that the bank had notice of the want of power.— 
Id. 


6. Contract.—A person who assumes to contract as agent, must see to it that 
his principal is legally bound by his act; for if he does not give a right of 
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PRINCIPAL AND AGENT (Continued). 
action against his principal, he will be himself personally responsible, — 
Lapsley v. McKinstry, 245. 

7. Insurance.-—An agent may effect an insurance in his own name for the ben- 
efit of the owner without giving the name of the owner of the goods, but 
the words of the policy must sufficiently indicate such intention. The 
word “agent” attached to the name of the person assured, imports that he 
is acting for an undisclosed principal; and parol evidence is admissible in 
such case to show for whose benefit the insurance was effected.—Plahto y, 
Merch. & Manuf. Ins. Co., 248. 

8. Factor. —If the factor, in consequence of a deception practised upon him 
by his principal, innocently incurs arisk or responsibility, and is compelled 
to pay damages toa purchaser on account thereof, he will be entitled to re. 
muneration from his principal.—Yeatman et als. v. Corder et al., 887. 

9. Collection—Notice.—It is the duty of an agent in all cases where he has col- 
lected money for his principal, to give him immediate notice of the fact.— 
McMahan v. Franklin et als., 548. 


PROPERTY. 


1. Title— Accession — Identily.—The law makes a distinction in acquiring ti- 
tle to property by accession, between a wilful and an involuntary wrong- 
doer. As the law does not permit any man to take advantage of his own 
wrong, the former can never acquire any title, however great the change 
wrought in the original article may be, while the latter may. But the doc- 
trine of confusion and accession of goods does not apply to a case for the 
recovery of specific chattels, the identity of which must be shown before 
they are liable to seizure. If they cannot be identified, an action must be 
brought for their conversion.—Gray v. Parker et als., 160. 


PROHIBITION. 


1. Jurisdiction.—The Circuit Court may issue a writ of prohibition to forbid 
any judicial proceeding by an inferior court beyond its proper jurisdiction. 
Where the Circuit Court has jurisdiction of the subject matter, it has power 
to issue this writ to any inferior court.— Howard et als. v. Pierce et als., 
296. 

2. Judgment.—The proper method of enforcing a writ of prohibition if it be 
disobeyed, is by an attachment for contempt for disobedience to the order, 
and not by the issuing a writ of restitution or execution.—Zd. 


QUO WARRANTO. 


1. Practice.—State ex rel. McIlhany v. Stewart, 32 Mo. 379, affirmed. Other- 
wise than upon an agreed case upon the facts, the Supreme Court will exer- 
cise its discretion and refuse leave to file an information in the nature of a 
quo warranto.—State ex rel. Hequembourg v. Lawrence, 535. 
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QUO WARRANTO ( Continued). 


2. Information.—An information of quo warranto was originally a proceeding of 
a criminal nature prosecuted by the Attorney General, ex officio, in behalf 
of the State, to inquire into and punish the party usurping an office to which 
he had no legal title. An information in the nature of a quo warranto is es- 
sentially a civil proceeding to decide, as between two parties, which has 
the better right to an office, and can be filed in the Supreme Court only 
after leave granted.—/d. 


REVENUE. 

1. Evidence—Special Tax.—The special tax bill issued by the city engineer of 
the City of St. Louis under the provisions of the act of January 16, 1860, 
(Sess. Acts 1859-60, p. 382,) is prima facie evidence of the liability of the 
party named therein as liable to pay the tax. (City to use, &., v. Coons, 
37 Mo. 44:)—City of St. Louis to use, &c., v. Armstrong, 29. 

2. Evidence— Damages.—In the absence of any proof upon the subject, it will 
be presumed that a special tax bill was delivered to the contractor on the 
day of its date.—ZJd. 


3. Municipal Corporations.—The levying of taxes is a matter solely of stat- 
utory creation, and no means can be resorted to, to coerce their payment, 
other than those pointed out in the statute. A tax, in its essential charac- 
teristics, is not a debt, nor in the nature of a debt, but is an impost levied 
by the government upon its citizens for the support of the State. A muni- 
cipal corporation cannot provide for the collection of taxes by a suit against 
the tax-payer, unless the power be specifically delegated by its charter.— 
City of Carondelet to use, &., v. Picot, 125. 

4. Lien— Special Tar.— The cases of City of St. Louis to use McGrath v. 
Clemens, 36 Mo. 467, and City of St. Louis to use Creamer v. Oeters, 36 
Mo. 456, affirmed.—City of St. Louis, to use, &c., v. Armstrong, 167. 

5, Special Tax—Interest.—By the act of Jan. 16, 1860, § 2, Sess. Acts 1859- 
60, p. 382, if the special tax bill issued by the city engineer be not paid with- 
in six months after its issue, it will draw interest at the rate of fifteen per 
cent. per annum from the date of its issue.—Zd. 


S 
SALES. 


See MorTGAGES AND Deeps oF Trust. Contracts. BILis anp Notes. 


SLAVERY. 


6. Warranty — Contract — Note.— A note was given in consideration of the 
sale of a slave, the vendor, by bill of sale, warranting that the slave was a 
slave for life. Subsequent to the sale, slavery was abolished in this State 
by the ordinance of the Convention. Held, that the covenant did not war- 
rant against the action of the State in abolishing the status of slavery, and 
that there was no failure in the consideration of the note.—Phillips v. Ev- 
ans, 305. 
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Discharge—Extenston.—Where the holder of a note gives, fora valuable 
consideration, to the principal debtor an extension of the time of payment, 
but reserves to himself the right to sue whenever required by the securities, 
the securities are not thereby discharged. To discharge the securities, the 
creditor must do some act, by which he deprives himself of the right of 
proceeding at law in the collection of the obligation.—Rucker et al. v. Rob- 
inson et al., 154. 

Discharge of —To discharge a surety, the creditor must, by some act or 
agreement with the principal debtor, so tie his hands as to suspend his right 
of action, or prevent his bringing suit to enforce the collection of the debt. 
—McCune v. Belt et al., 281. 

Surety.—The surety is entitled to the benefit of all the securities which the 
principal debtor gives to the creditor.—ZJd. 

Notice to Sue—Penal Bonds—Condition.—The provisions of the statute relat- 
ing tosecurities, R. C. 1845, p. 1454, §§ 1-8, authorizing the security to notify 
the creditor tosue the principal debtorand other parties liable, do not apply 
to a security in a penal bond with collateral conditions to secure the per- 
formance of the duties of an office, trust, or business, although there be a 
condition for the payment of moneys. Such bonds are excluded by the 
provisions of § 4 of the statute.-—/£tna Ins. Co. v. Monaghan et als., 482. 
Discharge—Note—Deed.—A contract between the holder of a note and the 
principal] debtor, whereby the time of payment is extended, operates as a 
release of the surety whenever it can be shown that the contract is founded 
upon a good and valid consideration. A deed of trust upon land given by 
the principal debtor in a note after its maturity, providing thatno sale of 
the land should be made to enforce the security until the expiration of 
eighteen months from the date of the deed, operates as a contract to extend 
the time of payment.—Smarr v. Schnitter et al., 478. 


SET-OFF. 


iS 


2. 


Set-off — Practice.— The debt due to a partnership cannot be set off against 
a debt due by an individual partner ; but if the goods furnished by the part- 
nership be charged to the individual partner, and are by him furnished to 
the plaintiff, the debt may be set off against plaintiff’s demand.—Lamb v. 
Brolaski, 51, 

Demand —Record — Appeal. — Upon the trial of a demand against an estate 
appealed from the Probate or County Court, the cause is to be tried anew 
upon the record as sent to the Circuit Court. If the administrator fail to 
set up and file a set-off in the Probate Court, he cannot set it up at the trial 
in the Circuit Court.—Berry v. Shackelford’s Adm’rs, 392. 


T 


TRESPASS. 
Damages*—Mortgage.—When the mortgagee has been paid his debt, he cannot 


sue in trespass to recover damages for waste committed or done prior to 
the payment.—Kennerly et al. v. Burgess’ Adm’r, 440. 
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USES AND TRUSTS. 
See MorteacEs 2, 3, 4, 5, 6, 7, 13, 14. 


1. Resulting Trusts.—Where the purchase money of land is paid by one party 
and the legal title taken in the name of another, the parties being strangers, 
a resulting trust arises in favor of the party from whom the consideration 
proceeds. A similar rule prevails in cases where the consideration proceeds 
from two or more jointly, and the legal estate is taken in the name of one 
of them only.—Baumgartner v. Guessfeld et al., 36. 


2. Resulting Trusts—Evidence.—The admissions of the party holding the le- 
gal title are admissible to prove by whom the consideration was paid.—ZJd. 


3. Equity—Note—Description of Payee.-—Where the payee holds a note or in- 
strument in fiduciary capacity, and the purchaser or endorsee has notice of 
the fact, and also that the trustee is committing a breach of faith, the pur- 
chaser will not be protected.—Renshaw v. Wills, 201. 


4, Note— Notice—Equity.—Where a note executed by the purchaser at a par- 
tition sale to “J. S., sheriff,” was secured by a deed of trust upon the prop- 
erty sold, if the deed of trust show the consideration of the note, and the 
endorsee of the sheriff purchasing the note received also the deed of trust 
which showed the consideration for the note, or knew of the deed when he 
purchased the note, he will be held to have notice of the fiduciary character 
of the sheriff, and will not be considered as a holder in good faith. The 
sheriff in taking the note is a trustee executing a trust devolved upon him 
by law.—/d. 

5. Equities.—A party receiving notes after they are past due, is put upon in- 
quiry, and will be considered as having taken them with full notice of all 
the infirmities or equities which attach to them.—Chappell v. Allen et als., 
213. 


V 
VENDORS AND PURCHASERS. 


See Equity 2, 6, 7. Morteaces anpD Deeps or Trust. 


1. Trustees—Covenants.—A trustee undertakes only to convey the title vested 
in him by the deed giving him the power, and cannot be required to enter 
into any personal covenants against encumbrances in general. The only 
covenants which can be required of a trustee exccuting a mere naked pow- 
er, is the usual trustee covenant against acts and encumbrances done or 
suffered by himself.—Barnard v. Duncan, 170. 


2. Mortgages.—The purchaser at a sale made by a mortgagee or trustee sell- 
ing under a power to sell for the payment of debts, must take notice of the 
title and its defects as it appears of record.—ZId. 

3. Notice of defects of Title—Trustees—Fraud.—At a sale by a trustee under a 
power where the facts or means of information concerning the condition 
and value of the thing sold are equally accessible to both parties, and noth- 
ing is said or done which tends to impose on the other or to mislead him, 
there is no fraud of which the law can take notice ; but where material facts 
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are accessible to the vendor only, and he knows them not to be within the 
diligent attention, observation and judgment of the other party, he is bound 
to disclose those facts and make them known to the purchaser. The vendor 
must disclose all material facts of which he knows the vendee to be igno- 
rant. There may be fraud in the suppressing and concealing of material 
facts, as well as in direct misrepresentation, if the other party is knowingly 
suffered to deal under a delusion.—/d. 





4. Mortgages—Auction Sales—Deeds of Trust.—Where property offered for sale 
at auction bya trustee in a deed of trust is knocked down to the highest 
bidder, the sale may be enforced in equity in a suit for a specific perform. 
ance, or the bidder may be held liable at law for the damages sustained. 
Dover v. Kennerly et al., 469. 

5. Mortgage — Trustee’s Sale.-- When the purchaser to whom the property is 
struck off at at a trustee’s sale at auction fails to complete his purchase, the 


property must be re-advertised for sale. (Barnard v. Duncan, ante 270.)— 
Id. 


VENUE. 


Practice — Injunction. — A suit to enjoin the enforcing of a judgment must be 
brought in the county in which the judgment was rendered; and then if 
the judge be disqualified, a change of venue may be awarded as in other 
cases.—State ex rel. Duncan v. Price, 382. 


W 
WITNESSES. 


1. Assignor.—An assignor of a note or chose in action is not a competent wit- 
ness to prove facts occurring prior to the assignment.—Chappell v. Allen et 
als., 213. ° 

2. Note—Assignor.—The assignor of a note is a competent witness to prove the 


consideration of the assignment—Perry v. Siter et als., 37 Mo. 279, affirm- 
ed.—Weil et al. v. Tyler, Garn., &c., 558. 











ERRATA. 


Page 120, in line 6, for “partition,” read petition. 
Page 148-46, for “Pickles,” read Picker. 

Page 363, for “ Hutton,” read Hunton. 

Page 355, for “Phelps,” read John F. Phillips. 








